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Teopin nep:xkaBu i npasa. ®inocodis npasa

LEGAL COORDINATION OF RELATIONS BETWEEN SLOVAKIA
AND THE EU

Maksurov Alexey Anatolevich
PhD in Law, Professor, Kiev National University named after
Taras Shevchenko

The factual priorities of the embassies’ agenda in promoting exports and
coordinating the inflow of foreign direct investment were defined by the
Ministry of Economy of the Slovak Republic, the Slovak Investment and Trade
Development Agency (SARIO), and other central government bodies. It
coordinated the activities of the Joint Slovak-Hungarian Commission for
Minority Affairs, which had been established pursuant to the Protocol between
the Ministry of Foreign Affairs of the Slovak Republic and the Ministry of
Foreign Affairs of the Republic of Hungary, as well as the Intergovernmental
Slovak-Ukrainian Commission on National Minorities, Education and Culture,
which had been established pursuant to the Treaty on Good Neighbourhood,
Friendly Relations and Co-operation between the Slovak Republic and Ukraine.

Current experience has confirmed a need for a unified, coordinated and
systemically targeted presentation of Slovakia abroad by all members of the
Council of the Government — by the government, non-governmental
organisations and self-governing bodies.

The Ministry of Foreign Affairs, as the coordinator of this process,
committed to create an expert forum, the activities of which should result in a
nationwide discussion or the organization of a discussion round table attended
by experts and representatives of the nongovernmental sector.

This activity is coordinated by a joint inter-ministerial group, which
proposed joint priorities for the presentation of culture in line with the foreign-
policy priorities of the Slovak Republic, also taking into account the adopted
bilateral and multilateral commitments of the Slovak Republic.

By virtue of the provisions Direction of Slovak Foreign and European
Policy in 2014 [1], besides pursuing European policy, Slovak diplomacy has
coordination competences in a number of related areas. The third area of our
country’s foreign policy activities is economic diplomacy and the coordinated
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presentation of Slovakia abroad. The Ministry of Foreign and European Affairs
of the Slovak Republic (MFEA) will, in accordance with the Competence Act,
coordinate Slovakia’s pursuit of its commercial and economic interests abroad,
and coordinated presentation of the country. Slovakia will be focusing on the
other two pillars of the strengthened economic and monetary union by
emphasising the thorough implementation of existing fiscal and economic
policy mechanisms, supporting better coordination of economic policies in the
EU, and encouraging efforts aimed at achieving the Europe 2020 strategy
objectives.

The Slovak presidency will strive to step up coordination among V4
members in regional priority areas, as well as in external policy, and promote
shared standpoints on current foreign and European policy issues.

Slovakia will coordinate its foreign policy primarily with other EU
Member States within the framework of the EU Common Foreign and Security
Policy. Slovakia would like to see an EU whose external actions are unified,
coordinated and comprehensive, who can proactively respond to crises
worldwide making effective use of its instruments and policies, and who holds
consultations on global issues with strategic partners in particular.

Literature:
1. Direction of Slovak Foreign and FEuropean Policy in 2014 //
http://www.mzv.sk/documents/30297/2568657/140214+2014+Direction+of+SI
ovak+Foreign +and+European+Policy+2014.pdf



Koncruryuiiine npaBo. KoncruryuiiiHe nmpouecyaJjbHe Npaso.
AMiHiCTpaTUBHE MPaBO. AIMiHICTPATUBHE NpoLecyabHe npaBo. MurHe
Ta MOJAAaTKOBe NpaBo. MizkHapoaHe npapo. MyHiuunajgbHe NpaBo

OBTAINING A TEMPORARY RESIDENCE PERMIT ON THE BASIS
OF STUDY IN UKRAINE BY A FOREIGNER

Shchyhelska Halyna Ostapivna
PhD, associate professor in the department of Ukrainian Studies and
Philosophy, Ternopil Ivan Puluj National Technical University

Temporary residence permit in Ukraine (posvidka) — is a document
certifying the identity of a foreigner or a stateless person and confirms the legal
grounds for temporary residence in Ukraine.

In accordance with Article 4 of the Law of Ukraine On Legal Status of
the Foreigners and Stateless Persons the temporary residence permit is issued to
a foreigner or stateless person who arrived in Ukraine for the purpose of study
[1]. It shall be issued for the duration of study, which is indicated by the order
of education establishment on establishment of the education period for
foreigner students [2]. The documents that prove university enrollment of a
foreigner or a stateless person include the orders of the educational
establishment on their acceptance and the set study period for the foreign
students.

International students during their period of study in Ukraine fall under
the requirements of immigration law, observance of which is extremely
important. All foreigners coming to Ukraine with the purpose of study shall
obtain temporary residence permit from the Migration Service and be registered
at the place of their actual residence during study period. For citizens of visa
countries migration procedures do not exceed 15 days until visa expiration date
(visa validity period is 45 days), for citizens of non-visa countries — up to 75
days from the date of crossing the Ukrainian border.

Citizens of countries with visa entry procedures arrive in Ukraine with a
visa type D (D-13), received at the consular institution of Ukraine at their
country of origin with the invitation from the university. They are obliged to
provide the Preparatory Department with a passport and documents necessary
for the issuance of a temporary residence permit in Ukraine within five working
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days after arriving to the university, but not later than 30 days before the
expiration of the visa.

Migration formalities for international students are usually carried out
by international departments of universities. They would typically request
students to provide all the necessary documents and offer to issue medical
insurance for the period of study. Service fees of a temporary residence permit
in Ukraine are: government charge in the amount of 34 UAH (on the basis of
para. 6 Article 3 of the Decree of the Cabinet of Ministers of Ukraine «On
Government Charges»); administrative service fee in the amount of 517 UAH
(according to the List of administrative services related to migration and their
fees, approved by the Resolution of the Cabinet of Ministers of Ukraine of 2
November 2016 No.770 regulating some issues of administrative service
delivery in the area of migration); administrative service fee in the amount of
340 UAH [2].

In order to apply for temporary residence permit, a foreigner or stateless
person who arrived in Ukraine for the purpose of study shall submit the
following documents: — application (is submitted till the completion of the work
on full provision of territorial bodies and units of State Migration Service of
Ukraine with appropriate material-and-technical support for processing and
issuance of the temporary residence permit in a form of card with implemented
contactless electronic media);

— passport of an alien with a visa type “D” (if available, for example, if a
foreigner from the CIS countries). The original of the passport is returned after
the inspection, and only the copies of the pages of the passport of the foreigner
with the translation into the Ukrainian language are submitted. The translation
is certified by a notary;

— order of the educational establishment about availability of places for
foreign students;

— order of the educational establishment about enrollment in the training
of a foreigner;

— request (solicitation) from an educational institution which states an
obligation to notify the State Migration Service of Ukraine about deductions
from such an institution;

— medical insurance policy;

— 4 photographs of a foreigner or stateless person 35 mm x 45 mm on
matt paper (it is admissible to submit a photograph of a person with head

6



covered that does not disguise facial contours for individuals whose religious
beliefs preclude not covering head in public, provided that in their passport
photo they appear with head covered);

— a copy of the certificate issued by the tax authority on the assignment of
the registration number of the taxpayer (if available).

The above listed documents are filed by a foreigner personally, in case of
illness or circumstances of force majeure, documents may be filed by a
representative on the instructions. Upon receipt of documents by the territorial
authorities, the State Migration Service shall, within fourteen days, decide to
grant a foreigner a temporary residence permit in Ukraine.

In case of successful submission of documents, the certificate (Ukrainian
temporary residence permit) must be issued no later than in 15 days. In practice,
a ready-made document is taken by a foreigner at foster-hours exactly in 2
weeks. Another person may submit documents by power of attorney, presenting
the original of a foreigner’s passport, but only a foreigner can obtain a
completed certificate personally.

Upon receipt of the temporary residence permit, the foreigner must
register within ten days at the address indicated earlier. Since the law is not
clearly spelled out, which are the days from time limit, the competent
authorities estimate it in the calendar, not working days. Usually the certificate
is issued the day after the decision was made.

Jlirepartypa:
I. 1 On the Legal Status of Foreigners and Stateless Persons [Enextponnuit
pecypc] // BepxoBHa Pama VYkpainu : [odimitinuii BeO moptan]. — Pexum
noctymny: https://zakon.rada.gov.ua/rada/show/en/3773-17/sp:side.
2. Issuance of temporary residence permit [Enextponnuii pecypc]| //
Jlep>kaBHa MirpariiiHa ciy»0a Ykpainu : [odimiiiHuii BeO noprtai]. — Pexum
noctyny:https://dmsu.gov.ua/en-home/services/documenting-
foreigners/issuance-of-temporary-residence-permit.html



KBOTH HA 3/I0BYTTS BUILLIOi OCBITH SIK TAPAHTIS
PEAJIIBALIIT OCBITHIX IPAB 3AKOPJJOHHUMU YKPATHLSIMUA

Anmawi Ipuna Muxaiiniena

KaHouoam 1opuduyHuUx HayK, 0oyeHm Kagheopu npupoOoOHu4o-2yMaHimapHux ma
IHhopmayitinux oucyunin, /lepocasnuuil 6uyull HAGUANbHUL 3AKAA0
«Yorczcopoocwvkuti mopeosenvro-exonomiunul incmumym Kuiscokozo
HAYIOHAIbHO20 MOP208ENbHO-EKOHOMIYHO20 VHIBEpCUMent)y »

Anmawi Mupocnas Muxaunosuy

KaHouoam 1opuduyHuUx HayxK, 0oyeHm Kagheopu KOHCMUmyyitiHo2o npasa ma
NOPIBHAIbHO20 NPABO3HABCMBA, [lepaicasHull GULULL HABUATbHUL 3AK1A0

« Yoiceopoocwvkuti HayionanvHull yHisepcumemy

VY cydacHux ymoBax Tiio0aiizallli Ta €éBpoiHTerpailii, po3BUTKY Y KpaiHu,
K CYBEPEHHOi JiepKaBW, MIrpaiii HaceJI€HHS, Ba)KJIMBOI'O TEOPETUYHOrO Ta
MPAKTUYHOTO 3HAUYEHHS HAOyBa€ JOCHIKEHHSI MPOOJIEeMU KBOTH Ha 3700yTTsI
BUIIIOI OCBITU SK TapaHTisd peami3ailii OCBITHIX TMpaB 3aKOPJOHHUMH
VKpaiHISIMU. YKpaiHa € MaTepUHCHKOIO JEp’KaBOlO JJid 3aKOPAOHHHX
YKpAiHI[IB, TOMY BaXJIMBOIO 1 HEOOX1THOIO € Jep>KaBHA MIJTPUMKA y peatizailii
HUMHM CBOIX IIpaB Ha TepUTOPIli YKpaiHH.

Jlana mnpoOnemaTuka Haa3BUYaWHO akTyalbHa 1 Oyja mOpeaMeToM
JOCHIKeHHsT TakuX HaykoBIB sik: JI.JIabencwkoi, I.Mockans, K.Heunnopyka,
A Ilomnka.

3abe3neyeHHs epKaBolo MpaBa 3aKOPJOHHUX YKpaiHIIB Ha OCBITY - 1€
3aKpIIUIEHHS. T4 TapaHTOBAHICTh MpaBa Ha OCBITY 3aKOPJOHHUX YKpAiHIIB Yy
BUIIMX HABUAJbHUX 3aKjaZax Ta CTBOPEHHS BIAMOBIIHUX HOPMATUBHO-
IpaBOBUX Ta IHCTUTYLIMHUX MeEXaHI3MIB I Horo peam3amii. OgHi€ewo 3
HaOUIbIII BaXJIMBUX TIepeBar, SKUMH KOPHUCTYIOThCS OCOOM 3 ducia
3aKOpPJIOHHUX YKpaiHIlIB, € MEpeBaru y peaiizaiii rnpaBa Ha 3400yTTS BUILO1
OCBITH.

[Ho3emIll Ta ocobOu 0€3 TpoMaasiHCTBa, AKI MOCTIMHO MPOXKUBAIOTH B
VYkpaini, ocobu, SKUM HaAaHO CTaTyC 3aKOPJOHHOTO YKpaiHIsg, 1 SKi
nepeOyBaroTh B YKpaiHi Ha 3aKOHHMX IiJICTaBaX, MalOTh MpaBO Ha 3A00yTTS
BUINOI OCBITM HapiBHI 3 TpoMajsHaMH YKpaiHu. 3700YyTTs BHIIOI OCBITH
3a3HaYCHUMU KaTEropisiMu 0ci0 3a KOIITH JIEPKABHOTO OIOJKETY 3A1HCHIOETHCS



B MeXax KBOT, Bu3HadeHux KaGinetrom MiHicTpiB Ykpainu. Yci ocobu, sKi
3100yBalOTh BUIY OCBITY Yy 3aKjiaJlaX BHUIIOI OCBITH, MAalOTh PiBHI IpaBa Ta
000B’s13kH[1].

3rimHo 4.2 cr1.9 3akony VYkpainu «lIpo 3akopJoHHUX yKpaiHIIiB»
3aKOPJIOHHMM yKPAiHIISIM TapaHTOBAHO MPAaBO HA OCBITY y BUIIMX HABYAIBHHUX
3aKianax. 3akOpAOHHUM YKPATHISIM [IOPOKY BCTAHOBJIIOIOTHCS KBOTH MPUHOMY
70 BUIIMX HABUAJbHUX 3aKjafiB YKpaiHM B MeXax OOCSTIB JepKaBHOTO
3aMOBJICHHS[2].

3rigHo [locranoBu KMY «IlutanHs 3700yTTs BHUIIOI OCBITH ACSIKUMU
kareropisimu ocio» Big 12 BepecHs 2018 poky Ne729 ycraHoBieHo, IO s
3M00yTTS BHINOI OCBITH IIOPOKY BUJIUIAETHCSA J0 | THUC. MICUb JEpPKaBHOTO
3aMOBJICHHSI, B M€XaX SIKOi BCTAHOBJIIOIOTHCS KBOTHU: 1HO3EMIIAM Ta ocobam 0e3
IPOMAJISTHCTBA, SIKI MPHOYBAIOTh HAa HABYAaHHS BIAMOBITHO J0 MIKHAPOIHUX
JOroBOPIB YKpaiHu; ocodam, IKUM HaJIaHO CTaTyC 3aKOPAOHHOTO YKpAiHIIS.

Ocob6u, 3apaxoBaHi JO 3aKJaJiB BHUIIOI OCBITH IS 3700YTTS BHUIIO1
OCBITH B ME€Kax BCTAHOBJIEHUX KBOT, 3a0€3MEUYIOThCS CTUICHJIIEI0 Y TTOPSIAKY
Ta PO3Mipi, BCTAHOBJIEHUX JJIsI TPOMAJIIH YKpaiHU, Ta MICIIEM Y TYPTOXKUTKY 3
OIIaTOI0 TPOXKMBAHHS y PO3MIpi, BCTAHOBICHOMY JUIsl TPOMaJsH YKpaiHHU,
AKIIO 1HILIE HE TIepeA0aueHOo MI>KHAPOAHUMH J0roBopaMu YKpainu[3].

[ToctanoBoro KMV Bix 10.05.2018 poky Ne344 3atBepkeno [lepxaBHy
mporpaMmy CHiBHOparll 13 3aKOPJIOHHUMH YKpaiHIsMHu Ha miepion 10 2020 poky.
OnHuM 13 3aX0/11B peatizallii i€l mporpamMu nepeadadeHo HaBYaHHS CTY/ICHTIB
y BUIIMX HABYAIBHUX 3aKiajgax YKpaiHM y Mexax KBoT. llepenbaueno
dinaHcyBaHHS 1boro 3axoay 3 JlepkaBHoro Orokery. IIporHo3nuii obcsr
(db1HaHCOBUX pecypciB JJIsi BUKOHAHHS 11bOT0 3ax0ay — 103.6 Tuc. rpH., y T.4. 3a
pokamu: 2018p. — 32.7 tuc. rpH., 2019p.- 34.6 Tuc. rpu., 2020 p. — 36.3 Tuc.
rpH. [4]. Onnak, y 3akoni Ykpainu «IIpo JlepkaBHuii OromkeT YKpaiHu Ha
2019 pik» y BugaTKax OKpeMHUM psakoM ¢hiHAHCYBaHHS B po3Mipi 34.6 Tuc.
IpPH. HE 3a3HayvaeThcsd. BBakaeMo, 110 KOIITH, TepeadadeHi 1€l MporpamMoro
NOBUHHI 3a3HavyaTucd y Jlep>kaBHOMY OI0JIKETI OKPEMUM PSIKOM.

3aKOpIOHHUM YKpaiHISAM TaKOoX IIOPIYHO MependavyaroTbes Aep:KaBHI
CTUIICH/II1 JJ1s1 3/J00YBaHHS BUIO1 OCBITH Y MEXaX YCTaHOBJIEHUX KBOT[5].

BiamoBiiHO 10 YMHHOTO 3aKOHOJABCTBA 3aKOPJAOHHUM YKpPATHISIM
YCTaHOBJIIOIOTHCSI KBOTH HA HaBYAHHS y BUIIMX HaBUAIbHUX 3aKjaAiB YKpaiHu
3a JAeHHOI (OPMOIO 32 PaXyHOK KOIITIB JEPHKABHOTO OIOJKETYy YKpaiHu 3a
YMOBH, SIKIIO TEBHUM CTyNiHb BHUIIOI OCBITM B YKpaiHl 3aKOpAOHHUN



yKpaiHenb 3700yBa€ BIHepile. YCTAaHOBIEHHS KBOT Uil 3700yTTS CTyINEHs
MaricTpa Ha OCHOBI CTyIeHsl 0akanaBpa, 3700yTOro 3a 1HIIOK CHEHIAIBHICTIO,
He 3MiicHIOEThCA. [H(OpMarito Mmoa0 BUIAIIEHHS KBOT IS 3aKOPAOHHUX
YKpaiHIlIB Ta TEPMiHIB ITOAa4l JOKYMEHTIB MOKHA OTPUMATH y JUTLJIOMATHYHIM
yCTaHOB1 YKpaiHM B KpaiHi MpPOXUBaHHSA, sika OHOBIOeTbCst MOH mopoky y
JT0TOMY-0epe3Hi[6].

Bignosigno no 3akoHy VYkpainu «lIpo BHeceHHs 3MiH 70 3aKoHY
VYkpainu «lIpo mpaBoBuil cTaTyc 3aKOpJOHHUX YKpaiHIIB» MIiHICTEpCTBOM
OCBITH 1 HAyKH, MOJIOZ1 Ta CIIOPTy YKpainu Oyno BcraHoBiaeHo Ha 2012 p. 310
KBOT JUJIi TIPUHAOMY 3aKOpPJAOHHMX YKpAiHIIB Ha MEPIIMM Kypc 10 BHUILIUX
HaBYAJIIbHUX 3aKJa/iB YKpalHU 3a PaxXyHOK KOINTIB JEPKaBHOTO OIOKETY
VYkpainu. 3o0kpema, 11 ykpainiie Moagosu Oyio BuaiieHo 100 micup, ['py3ii,
binopyci ta VY36ekucrany — mo 20, AszepOaitmkany, Pymynii, Kuprusii,
bpasuinii Ta CioBauuunu — no 10, JlaTsii, JIuteu, Ecronii, bonrapii, Bipmenii,
Aprentunn, Yropmwuau, Cep6ii, [lanectunu, I3paimo, Typewuwmnu, ['perii,
JliBany — 1o 5, iHImMMX Kpain — 35[5].

3riiHo 3 «YMOBaMHM NPUHOMY Ha HAaBUAHHS JIO 3aKJIa/liB BUIIOI OCBITU
Ykpainu B 2019 pori», 3aTBepmkenumu HakazoM MOH Vkpainun Big 11.
10.2018 p. Nel096 3apaxyBaHHs 1HO3EMIIIB Ta OCi0 3 4HWCIa 3aKOPAOHHUX
YKpAiHI[IB Ha HABYAHHS HA BIAMOBIIHUI PIBEHb BUIO1 OCBITH 3/[1IMCHIOETHCS 32
pe3yibTaTaMyd BCTYNHHMX BUIPOOYBaHb 3 BHU3HAYEHUX MPEAMETIB 1 MOBU
HaBYaHHS Ta HA MIJCTaBl akaJeMIYHUX MpaB Ha MPOJOBKEHHS HAaBUYAHHS, IO
HAJIAl0ThCAd  JIOKYMEHTOM TIpO 3A00yTHUH pIBEHb OCBITM B KpaiHi WOro
MOXOJ/DKEHHS, 1 BpaxyBaHHsA OalliB YCIIIIHOCTI, IO JalOTh MpaBO Ha
IIPOJIOBKEHHSI HaBYAHHS HAa HACTYIHOMY PIBHI BHIIOi OCBITH BIJAMOBIIHO O
3aKOHOJIAaBCTBA KpaiHW, 10 BHAAJIA JTOKYMEHT MPO 3100yTUN CTYIiHbL (PIBEHB)
ocsiTH[7].

Ha migcraBi BUIleHaBEAEHUX IMOJI0KEHb MOXXKHA 3pOOMTH BUCHOBKU TIPO
HACTYIHI MpPOOJEMU N[00 KBOTH Ha 3400YTTS BUIIOI OCBITHM SIK TapaHTIs
peaizalili OCBITHIX MPaB 3aKOPAOHHUMH YKpAiHISIMU: YPSIAOM TepeaoadeHo
nporHo3He (iHAHCYBaHHS HaBYaHHSA 3aKOPJOHHUX YKpAiHIB, aje Take
¢diHaHcyBaHHs He nependoadeHo B JlepkaBHomy Oromketi Ha 2019 p. okpemum
PSAIKOM; 3aKOPJIOHHI1 YKpaiHIl HE MAalOTh MOXJIMBOCTI OTPUMATH BHUCOKOSIKICHY
OCBITYy Ha PpIiBHI 3 TpoMaJsiHaMM YKpaiHM B YKpPalHOMOBHHUX 3aKJaJiax
3aKOPJIOHOM, III0 B CBOIO YEPTy MPU3BOJIUTH JI0 HE3AMOBHEHOCT1 KBOT.

[cHYIOTh TIEpCNEKTUBU MOJANBIIMX HAYKOBUX JOCIIIKEHb y JTaHOMY
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HaIpsSMKY, 30KpeMa, I10JI0: MOKpAIEHHs CITIBIIpalll OpraHiB MyOJiYHOI BlIau
VYkpaiHu Ta HEypsAJIOBHX OpraHizalii 3aKOpJOHHUX YKpAaiHI[IB; 3a0€3MeUYeHHS
npaBa 3aKOPJAOHHMX YKpAiHI[IB Ha OCBITY y BHUIIMX HaBYAJIbHUX 3aKjIa/ax B
VYkpaiHi.

OTxe, y AaHld JOMOBIJII MPOAHATI30BAaHO KBOTH Ha 3/I00yTTS BUIIOI
OCBITH SIK TapaHTIsl pealli3allii OCBITHIX MPaB 3aKOPJAOHHUMU YKPATHISIMH.

Jlirepartypa:
1. Ilpo Bumry ocBity: 3akoH Ykpainu Big 1 gunas 2014 poky.
BinomocTti BepxoBnoi Pagu, 2014, Ne 37-38, ¢1.2004.
2. Ilpo 3akopAoHHMX YKpaiHIIB: 3akoH Ykpainu 4 Oepe3ns 2004 poky.
BinomocTti BepxoBHoi Pagu Ykpainu, 2004, Ne 25, c¢1.343.
3. TlutanHs 3100yTTS BHINOI OCBITH JAESKMMHU KaTeropissiMmu ocid. IloctanoBa
KMY Bix 12 Bepecns 2018 poky Ne729.
4. JlepkaBHa Mporpama CHiBMOparll i3 3aKOPJAOHHUMHU yYKPaATHIIIMU Ha TIEPiof 10
2020 poky. IToctanoa KMV Bix 10.05.2018 p. Ne 34.
5. Masyka JI. I. VkpaiHceka jgepkaBa Ta CBITOBE YKPaiHCTBO: aKTyajlbHI
NMUTaHHS, TOTeH 1Al 1 nepenekTuBr B3aemoii. K. :HIC/, 2013. 32 c.
6.3akopaonauMm  ykpainmsgm.  URL:  https://mon.gov.ua/ua/osvita/visha-
osvita/zakordonnim-ukrayincyam
7. YMOBH NpUMOMY Ha HaBYAHHS J0 3aKJajiB BHINOiI OCBITH Ykpainu B 2019
poiii. Hakaz MOH VYkpainu Big 11.10.2018 p. Ne 1096.

MPOBJEMATHUKA AJJMIHICTPATUBHO-TIPABOBUX 3ACAJ
HE3AJEXXKHOCTI CYJI B YKPATHI

Jlanunescokuu Maxcum Anamonitiosuy
acnipaum XepcoHCcbK020 0epIAHCABHO20 YHIBGEPCUMENTY

VYkpaina mojiofa AepkaBa, 110 IIpardHe 3aiiHSATH T1JIHE MICIIE Ha CBITOBIU
apeHl Ta HaIpaBJIsi€e CBOI MOTJISAM 0 €BPOMNEHCHKOI CHIILHOTH. | Xo4a Hala
JepkaBa BXKE€ € HE3aJIeKHOK JOCUTH JIOBTO, MPOTE MHUTAaHHSA HE3AJICKHOCTI
CYJIJIIB BCE OJTHO € JOCUTh aKTyaJIbHUMH.
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dopMmyBaHHS TPOMAJSHCBKOTO CYCHIIbCTBA Ta IMOOYyJOBa IPaBOBOI
JepKaBU HEMOXJIMBI 0€3 peajlbHOro 3a0e3MEeYeHHS HE3ICKHOCTI U
HEJIOTOPKAHHOCTI CY/IITIB.

Mu cTpiMKO To4anu mnepedynoBY CY0BOi CHCTEMH, CTBOPEHHS HOBOI
3aKOHOJ]aBUOi 0a3u, BJOCKOHAJEHHS (QOPM CYJOYMHCTBA 3 YypaxXyBaHHSIM
CBITOBOTO JIOCBiy. B 1IbOMY 3B’SI3Ky € HEOOXIAHICTh BHBYEHHS, aHaJI3y Ta
OCMHUCJIEHHS Ha TEOPETUYHOMY, IPaBOTBOPUYOMY Ta IPaBO3aCTOCYBAILHOMY
PIBHSIX HE TUIBKA HOPM MIKHAPOJHUX MPABOBHUX aKTIB II0JI0 HE3AIEKHOCTI
Cy/JIIB, a 1 3aKOHOJIJABCTBA OKPEMUX JIEpXKaB II10JI0 HE3aJICKHOCTI CY/JIIB, SKI
MOXYTh OyTH KOPUCHUMH Yy pedopMyBaHHI CYJAOBO-TIPAaBOBOi CHUCTEMH
YKpaiHu.

[IpoTe, ocTaHHIM YacoM, BUKJIHUKAIOTh 3aHETIOKOEHHS 3 OOKY CYCILJIbCTBA
1 Iep>KaBU BUTIAJIKU TTOPYIICHHS IPUHIIUITY HE3aJIEKHOCTI CY/II1, 1[0 € OJTHUM 13
MOPYIIEHb 3aKOHHUX TPaB, IHTEPECIB 1 CBOOOI JIFOAUHU 1 TPOMATHUHA.

TeopeTnuHo0 0a3010 AUCEPTAIIMHOTO JOCHIKEHHS CTaHyTh HayKOBI
mparl Takux BYeHux, sk AOpocimoBa O.b, Areea I'H., Anymkin C.1O.,
AximeBa X.JI., AnekceeBa JI.b., AnekceeB M.C., Anbsniept C.A., boxbses B.I1.,
boitkoB O.Jl., bpunne B.Jl., Bapdomnomeea T.B., BackkoBcbkuii €.B.,
Bixropcbkuii C.1., JI.€.Bnagumupos JI.€., 'onuapenko B.I'., I'pomesunit FO.M.,
I'yuenko K.@., Jleiitpix B.®., Epmios B.B., 3aBancekuii B.P., 3apyanuii C.1.,
Kicrsakiseskuit O.D., Kneanapos M.I, Koni A.®., Kononenko B.I., Kyunnceka
O.I1., Jlebenes B.M., MakcimoB H.P., Mamapenko B.T., Mapoukin 1.€.,
Muxenko M.M., Muxaiinenko O.P., Muxaiinenko ILI1., Muxaiinoscekuii 1.B.,
Mounosan B.B., Mocksuu JI.M., Mypasios M.I., Hazapos [.B., Hop B.T.,
[lerpenxko B.M., Ilerpyxin [.JI., Iloropinko B.®., Ilonkomaes C.B.,
[Tomaaceknit M.M., ITpunyupkunii C.B., Pemerauko ®.M., CaBuipkuii B.M.,
CenianoB B.M., Cuza H.II1., CmupnoB O.B., Credanrok B.C., Cycno JI.C.,
Tans6epr H.I., ®oitaunpkuii 1.5., XaBpontok M.I., Yanrym I'.1., Yenbios-
bedbyroB M.O., Uenypuoa H.M., [lIu6iko B.II., llumkin B.I., lItoryn C.I'.,
[Iymmno M.€., FOcymnosa C.O. Ta iH1Ii.

He3Baxkaroun Ha Te, 1m0 HpoOJeMH aaMiIHICTPATUBHO-TIPABOBUX 3aca/l
HE3aJIEKHOCTI Cyaal B YKpaiHl Oyau MOpeaMeToM JOCIHIKEHHS OaraThox
HAyKOBI[iB, BUBYEHHS aIMIHICTPATUBHO-TIPABOBUX 3acaJl HE3aJICKHOCTI CYyJIJIl B
VYkpaiHi B TOBHIM Mipi He BijOyBasiocs. BueHi abo TOpKaJMCs JUIIE OKPEMHX
MUTaHb 1€l TpoOJeMaTuku, adbo JTOCTIKYBaM JIEII0 CYMDXKHI PI3HOMAaHITHI
BUKJTHKH.
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[le muTanHs nmotpedye OUIBII JETAaTBLHOTO MPABOBOTO PETYIIOBAHHS, 1 B
acreKkTax aJMIHICTPaTUBHOTO TIpaBa TaKOX, OCKUIbKK aJMIHICTPATUBHO-
IPaBOBI 3aCay HE3AJIEKHOCTI CYIl B YKpaiHi CyNpPOBOKY€ETHCS] YUCICHHUMU
HETaTUBHUMU CYCIUIHHO-IIKIIJTMBUMH HACIIJIKaMU B pi3HUX cepax.

Tomy nuTaHHS, sIKI MJAHATI B [IUX T€3aX JOMOBIJl 3aJIUIIAIOTHCS B HAYIII
aJMIHICTpPATUBHOIO MpaBa BIAKPUTHUM. Bce 1€ 103BoJIs€ 3pOOUTH BHUCHOBKHU
PO HEOOXITHICTh MOAANBIIOT PO3POOKH TEMU JOCTIIKEHHS.

Mera 1 3aBJIaHHsS JOCIIJKEHHS TMOJISITAIOTh B KOMIUIEKCHOMY aHai3i
aJMIHICTPATUBHO-TIPABOBUX 3acaJl HE3aJCKHOCTI CyJJa1 B YKpaiHi, a TaKOXK Y
BUPIIICHH] TEOPETUYHUX 1 NPAKTUUYHMX MPoOJeM, IOB’SI3aHUX 13 UM
BaKJIMBUM IIPUHITUMIIOM; B OIIHIII JOCTaTHLOI MPaBOBOi 0a3u sl e(PEeKTUBHOTO
JTOTPUMAaHHS ITi€i rapaHTii; Ta Ha OCHOBI I[bOTO - BUPOOJICHHS PEKOMEHAAIlIN 1
IIPOTIO3UIIIH 1O BJIOCKOHAJICHHIO aIMIHICTPATUBHO-TIPABOBUX HOPM, MPO OUIBII
e(heKTUBHE 3aCTOCYBAHHS rapaHTIl HE3AIEKHOCTI CYIII.

Jns  [AOCSATHEHHS BKa3aHMX IIUJIEM HEOOXIJHO BHPIIMIMTH HACTYIIHI
3aBIaHHS:

1) mpoBecTH 1CTOPUKO-MIPABOBE JOCIHIJPKEHHS PO3BUTKY MPUHIUIY
HE3IEXKHOCTI 1 HEJOTOPKAHHOCTI CYJJIB Y aAMIHICTPaTUBHOMY IpOIeci
Ykpaiunu;

2) JOCHIIUTU CTAHOBJIEHHS Ta E€BOJIIOIIID MPUHIUIY HE3aJEKHOCTI 1
HEJOTOPKAHHOCTI CY/JIIB HA Cy4YaCHOMY €Talll pO3BUTKY HAIO1 Aep>KaBH.

3) mpoaHamizyBaTH Ta TMOPIBHATH 3aKOHOJABCTBA YKpaiHU TIPO
HE3aJIeXKHICTh 1 HEJOTOPKAHHICTD;

4) mpoaHatizyBaTH onmyOJIIKOBaH1 B IOpUIMYHIH JTIITEpaTypi MAXO0IU MO0
PO3YMIHHS CYTHOCT1 JOCHII)KYBAaHOTO IPUHIIUITY, BU3HAYEHHS TTOHATTSI, 3MICT 1
3HAYCHHSI;

5) BCceOIYHO JOCHIIUTH 3B'SI30K Ta CIIBBIAHOIICHHS MPUHITUITY
HE3IEXKHOCTI 1 HEJAOTOPKAHHOCTI CYIiB 3 IHIIMMH KOHCTUTYLIHHUMU
3acaJiaMy CyJOYMHCTBA,;

6) mnpoaHali3yBaTH CHUCTEMY TapaHTi TPUHIMIY HE3AJICKHOCTI 1
HEJIOTOPKAHHOCTI CY/IIIB B YKpaiHi;

7) IMOCHAWTH PIBEHb BIAMOBIIHOCTI BCTaHOBJICHUX B 3aKOHOJABCTBI
YkpaiHu TapaHTii OPUHIUNY HE3aJIeKHOCTI 1 HEAOTOPKAHHOCTI CYAMIIB Y
MPaKTHUIll aIMIHICTPATUBHOTO CYJ0UYNHCTBA;
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8) 3'scyBaTH BIJIMOBIJHICTH BCTAHOBJICHUX B 3aKOHOJIAaBCTBI YKpaiHU
MPONECYaATbHUX TapaHTI MPUHIMIY HE3aJEKHOCTI U HEIOTOPKAHHOCTI CYJI/TIB
3T1JIHO 3 MI>KHApOHO-TIPAaBOBUMU aKTaMU;

9) po3pobuTH peKOMEeHJaIlll MO0 YIOCKOHAJICHHS 3aKOHOJaBCTBA
VYkpaiHu npo HE3ICKHICTh 1 HENOTOPKAHHICTh CYJIB, Ta 3 ypaXyBaHHSAM
3a3HAYE€HOT0 3POOUTH i OOTPYHTYBAaTH HAYKOBI BUCHOBKH Ta MPOMO3HUIIIT 1010
BJIOCKOHAJICHHSI 3aKOHOJIaBCTBA 3 METOK) peaJbHOro 3a0e3IMeUeHHs JaHOTO
MPUHIUIY B aAMIHICTPATUBHOMY CYJIOUMHCTBI.

KOHCTUTYUIHHO-ITIPABOBE 3ABE3IEUYEHHS MOPAJIKY
O®OPMJIEHHS CTTAJIKOBUX ITPAB B OB’€JIHAHIN
TEPUTOPIAJIBHI I'POMA/I

Konosetiuyk Xpucmuna bozoanisna

mazicmp KOHCMUmyyilHo20 ma aOMIHICMPAmMueHo20 Npasd, cexpemap
Mapxkoseyvkoi cinbcvkoi padu Tucmenuybko2o pauony
leano-Ppankiecvkoi obnacmi

B ymoBax pgeneHTpanmizaiii Jep>KaBHOI BIJIaJIU Ta CTBOPEHHS HOBUX
cy0’€KTIB MICIIEBOT'O CaMOBPSIyBaHHS — 00’ €JJHAHUX TEPUTOPIAIbHUX TPOMaJl
NUTAHHA [IeJeryBaHHS TMOBHOBaX€Hb B OQOPMIICHHI CHAaJAKOBUX IIpaB Ha
MICIIEBOMY PiBHI CTaJIu OCOOJMBO aKTyaJIbHUMM.

3rigHo ct. 1 3akony Ykpainu «lIpo HOTapiaT» y HacelleHUX MyHKTax, 1€
HEMa€e HOTapiyciB, HOTapiaibH1 i, mepeadadeHi crarrero 37 MbOTo 3aKoHY,
BUMHSIOTHCS YIIOBHOBKEHUMH HA I1€ TIOCAJOBUMH 0COOaMU OpTraHiB MiCIIEBOTO
camoBpsiayBaHHs [1]. 3 npuitHATTSIM 3akoHy Ykpainu «IIpo BHecCeHHs 3MiH 10
JESKUX 3aKOHOJABYMX AaKTIB YKpaiHM MIOAO NESIKUX MUTaHb CIaJKyBaHHS)
HOPMY CT. 37 BHIIE3a3HAYEHOIO 3aKOHY OyJI0 JOMOBHEHO HOBUMH
MOBHOB&)XECHHSAMH BIATMOBITHO JIO SKUX ITOCAJ0BI OCOOM OpraHiB MiCIIEBOTO
CaMOBPSyBaHHSI MArOTh MPABO BHUJIABAaTH CBIIOLTBO PO MPAaBO HA CHAALIUHY
(4. 6 cT. 37) Ta CBIAOLTBO MPO MPaBO BIACHOCTI HA YAaCTKy B CHUILHOMY MaiiH1
MOAPYXKS B pa3l cMepTi OJHOTO 3 moApyx ks (4. 7 ct. 37) [2]. Tlo3utuBHMIA
e(eKT 3a3HaYEHOr0 HOPMATUBHOIO aKTY MOJISTa€ B TOMY, 11O CIPOILYETHCS Ta
3MICIIEBIIOETHCS JIJIs1 JKUTENIB CUILCHKOT MICIEBOCTI TMpoueaypa ohopMIECHHS
CHAAIIMHYA Ta peecTpalii NpaB CHaAKOEMIIIB Ha yCHaJAKOBAaHE HUMH HEPYXOMeE
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MaiiHo. OJHAaK TpU TIPYHTOBHOMY aHalli3l BKAa3aHOTO 3aKOHY B IIJIIOMY
BUHUKAIOTh CEPHO3HI CYMHIBUA IIOJ0 MOKJIMUBOCTI peanizaiii MO3UTUBHUX
HOBOBBEJICHb JAaHOTO HOPMATHUBHOIO aKTy Ha NpakTulll. Tak, Ha BUKOHAHHS
BuMmor cT. 37 3akoHy VYkpainu «lIpo HoTapiaT» MIiHICTEPCTBOM IOCTHITI]
VYkpainu Oyno npuiinsto Hakas «lIpo 3arBepmxenns [lopsiaky mpoXoKeHHs
YIOBHOBaKEHUMH IMOCATOBUMU O0CO0AMH OpraHy MiICIIEBOTO CaMOBPSTyBaHHS
CTaXXyBaHHS B JIepKaBHIN HOTapialibHIN KOHTOp1 a00 y MPUBAaTHOTO HOTapiyca 3
nuTaHb OQOPMIICHHS CHaAKOoBUX ImpaB» [3]. BiamoBimHo 10 m. 3 HbOTO
[Topsiaky 10 CTaKyBaHHSI JIOMYyCKAIOThCA AI€3JaTHI OCOOM, SIKI MalOTh BHIILY
IOpUJIMYHY OCBITY Ta CTaXX poOOTH B rajiysi IpaBa HE MEHIIIE TPbOX POKIB [3].
Cmix 3a3HAYWTH, MO0 B CUIBCHKIA MICIIEBOCTI HE BCl IOCAAOBI OCOOH, IO
IpaIlOl0Th B CUCTEMI MICIIEBOTO CaMOBPSAYyBaHHS MalOTh BHUILY HOPUAUYHY
OCBITY, a TUM OUIBIIE CTaX poOOTHU B Tairy3i mpaBa. KpiM 1OTO 1M03a yBaroro
3aymmiiacss ¥ (piHaHCOBa CTOPOHA MPOXOKEHHS CTaXKYBaHHS MOCAJ0BUMHU
ocobaMu MicieBoro camoBpsigyBaHHsa. B m. 4 mporo [lopsiaky roBopuThCs
Jauiie mpo oOOB’SI30K OpraHy MICIIEBOTO CaMOBpsTyBaHHS 30epiratu Miciie
poboTtu (rmocajy) 1 IpOBOAUTH BUILIATH OCOO1, 110 HAIpaBieHa HA CTaXyBaHHS
3TIHO YMHHOTO 3aKOHOAaBCTBa [3]. AJie He 3po3yMUIO 3a SKI KOIITHU:
JEp>KaBHOTO, MICIIEBOIO YHM BJacHOro OMKEeTy ocoba Oyne oruiayyBaTh
CTaXXyBaHHS y JIEP>KaBHOTO YW MPUBATHOTO HOTapiyca. SIK HAC/II0K B MICIIEBHX
pajgax TOBHOBaXXEHHA 1100 OGOPMIIEHHS CIHaJKOBUX IIpaB B3arajal He
peani3ytoTrbcs. TOX TOBOPUTH MPO HAOIMKEHHS HOTaplaJIbHUX TMOCIYr Ha
MICIIEBOMY PiBHI 0 TPOMaJU MOKH 1110 3apaHo.

Jlo BepxoBHoi Pamum VYkpainu Oyno mnomaHo 3akoHOIpoekT «lIpo
BHECEHHSI 3MIH [0 JESKHX 3aKOHOJABUMX aKTIB YKpaiHW OO CTBOPEHHS
MepeayMOB I 3aXHCTy EKOHOMIYHMX Ta CHAJAKOBUX IIpaB TPOMAJISH B
clIbChbKIM MiciieBocTi» Ne 9140. Hum mpomnoHyeThesl pO3MIMPUTH KOJIO OCI0,
TISTBHICTD SIKUX Oy/ie CIOpsIMOBaHa HAa HaJaHHS aJpeCHUX MOCIYT CLILCHKOMY
HACEJICHHIO, 30KpeMa y cdepi HoTapiaty. Tak, IPOEKTOM 3ampOoBaKYETHCS
MOHSTTS «YNOBHOBaXEHOI 0OCOOM OpraHy IOCTHIII», BCTAHOBIIIOIOTHCS
HEOOX1JH1 BUMOTH JUIsl KBaJ1(PiKOBAHOTO 3/IMCHEHHS HAJaHUX il TTOBHOBAXXEHD
10710 BUNHEHHS HOTaplaJIbHUX Ta PeECTpaIlliHUX HiH.

[IponionyeTbcss AomoBHUTH 3akoH YkpaiHu «lIpo HoTapiaT» crarrero
6'ymoBHOBaXkeHa 0coba Opramy KOCTHLII — II€ IOCamoBa 0c00a TI'OJOBHOTO
YIPaBJIIHHS OCTUIIII, IKa Ma€ BUILY IOPUJIUYHY OCBITY, ajie HE HIXKUYE MEPIIIOro
piBHs (OakanaBp), cTak poOOTHM Ha mocagax Oe3mocepeaHbO IMOB’SI3aHUX 3
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JIep>)KaBHUM  PETyJIIOBaHHSIM, KOHTpoJeM abo opraHizali€ro HoTapiary,
JIepKABHOI peecTpallii a00 KOHCYJIbTAaHTOM JEPKAaBHOI HOTApiaIbHOI KOHTOPH
HE MEHII, SK JBa pPOKH, IPOMIJIAa CTaXyBaHHA B OpraHax HoTapiaTty Ta
Jep>KaBHOI peecTpallii He MeEHIe TPhoX MicsiB [4]. Sk 6aunMo BUMOTH J0
«YTOBHOBa)KEHOI 0COOM OpraHiB IOCTHII», € HA0Arato HUKYUMHU 32 BHUMOTH,
K1 TIOKJIaJIAlOThCSI HAa  HOTapiyCciB Ta TMOCQJAOBUX 0Ci0  MICIIEBOTO
caMOBpsITyBaHHA. 30KpeMa, 3riiHo 3 4. 2 cT. 3 3akoHy Ykpainu «lIpo
HOTaplaT» HOTapiycoM MOXe€ OyTH TPOMaAsSHUH YKpaiHW, SIKU Ma€ IMOBHY
BUIIY IOPUIMYHY OCBITY, BOJOJII€ JEP>KaBHOI MOBOIO, MAa€ CTaXX POOOTH Yy
chepi mpaBa HE MEHII SIK IIICTh POKIB, 3 HUX MOMIYHHKOM HOTapiyca abo
KOHCYJIbTAaHTOM JEp>KaBHOI HOTapialbHOI KOHTOPU - HE MEHII SIK TPU POKH,
CKJIaB KBaJi(iKaIIHUM ICTIUT 1 OTpUMaB CBIJOITBO MPO MPaBO Ha 3aUHATTSA
HOTaplaabHOI AisbHICTIO [4]. Taki )k BUMOTM SIK JO0 NMOMIYHHUKA HOTapiyca
BCTAHOBJIIOETHCS ISl TTOCAIOBUX OCI0 MICIEBOTO caMOBpsiiyBaHHsA. KpiMm Toro
OCTaHHI MarOTh MPOUTH CTaXyBaHHS B JIEP’KaBHIM HOTapialibHIN KOHTOpP1 abo
OpUBAaTHOTO HoOTapiyca. Jljisi YIOBHOBa)XX€HOI 0COOM OpraHy IOCTHIIIT
BCTAHOBIIIOETHCS 3HAYHO 3MEHIIEHUH CTaX HOTapiadbHOI MPAKTHUKHA, BOHA
3BUIBHSETHCA BiJ 3/1a4l KBadi(iKaliiHOTO ICMUTY, 10 HA Halle MepeKOHaHHs
MO)K€ HETaTMBHO T[IO3HAYWUTUCS HA SAKOCTI HOTaplaJbHUX TIOCIYT, Kl
HAJaBaTUMYThCSI yIIOBHOBAXEHOIO OCOOOI0 OpraHiB IOCTHINI, a came:
MOCBITYCHHS JOTOBOPIB JapyBaHHA, KYMiBII-MPOJAXy, MIHHU, JTOBIPEHOCTI,
BHJlaya CBIJIOLITBA PO MPABO HA CHAIIMHY Ta CBIAOILTBA PO MPaBO BIACHOCTI
Ha YacTKy B CIIUILHOMY MailH1 MOJPYXOKS B pa3i CMEPTI OJTHOTO 3 MOJPYXIKS,
3IMCHEHHS! B OKPEMUX BUIIAJIKaX JAEP>KAaBHOI peecTpallli HapoKeHHs Pi3UYHO1
ocoOu Ta ii TTOXO/KEHHS, CMEPTI y CUIbChKIN MiciieBOCTI [4]. Sk 6aummMo K010
MMOBHOBAXEHb YIOBHOBAXXEHUX OCI0 OpPraHy FOCTHIlII TOTOXHI TOBHOBAXEHHSM
HOTaplycCiB, a TaKoX THUM (YHKIISAM, 10 TOKJIaaeHI 3akoHoM Ykpainu «lIpo
HOTapiaT» Ha MOCa0BUX 0C10 OpraHy MICIIEBOTO CaMOBpsAyBaHHs. Binrak, 4. 2
cT. 6 3akoHy Ykpainu «IIpo nep:kaBHy peecTpalliio akTiB IUBUILHOTO CTaHy»
MOKJIAJal0ThCA TOBHOBXEHHS IIOJI0 JAEpP>KaBHOI peecTpaiili HapOIKEHHS
b13uyHOT 0CcOOM Ta 1i MOXOJKEHHs, U0y, CMEpPTI Ha BUKOHABYl OpraHU
CUTbCBKHUX, CEJUIIHUX, MICBKUX (KpIM MICT 00JacHOTro 3HaueHHs) paf [5]. [Llo0
YHUKHYTH JyOJlOBaHHsS IIOBHOBaOXXEHh B cdepl HOTapiaTty, 30KpemMa 1 B
obopMIIEHHI CHAAKOBUX TMpaB Ha MICISX, JOMUIBHO  3alpOBaJUTU
VIOBHOBAXEHUX OCI0O oOpraHy IOCTHIi JuUIIE Ha piBHI 00 €IHAHOI
TepUTOpPiaIbHOI rpoMaau. BBeAeHHs YIIOBHOBa)XEHUX OCI0 MIHIOCTY Ha PIBHI
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00’€THaHOI TEPUTOPIATBHOT TpOMAIU JTOPEYHO 3a YMOBH BIJCYTHOCTI Ha ii
TEPUTOPIi JIep>KaBHOI HOTAPIATIbHOI KOHTOpU. XOuUa 3aKOHOMPOEKT MPOIOHYE
3ampoBaKyBaTH YIIOBHOBaKEHY 0COO0Y MIHICTEPCTBA FOCTHINT MPH BiJICYTHOCTI
AK JepKaBHOTO Tak 1 mpuBaTHoro Hortapiyca. lllo, Ha Hamy aymKy, He
MpaBWIbHUM, 00 B TpoMajsiH Mae OyTH BHUOIp: MITH N0 JEP>KABHOTO YU
OPUBATHOTO HOTapiyca, B HAIIOMY BHIIAJIKy JO YIOBHOBaXKEHOI 0COOU
MIHICTEpCTBa IOCTHIi. B pa3i 3amnpoBamkeHHs Ha piBHI 00’ €IHAHOI
TEPUTOPIATIbLHOI TPOMAJU YIOBHOBAXEHUX OCIO MIHIOCTY IOCTAa€ II€ OJIHE
MUTAHHA: JIe TaKi 0cCOOM MalOTh BUKOHYBATH CBOi MOBHOBaXkeHHA. bo 3a cT. 41
3akony VYkpainum «IIpo HoTapiat» HoOTapiajbHl Jii MalOTh BUHUHSTHUCS B
MPUMIIIEHHI JIEPAKABHOT HOTapladbHOI KOHTOPH, B JI€PKABHOMY HOTAp1aIbHOMY
apxiBi, TPHUMIIICHHI, K€ € poOOYMM MICIIEM NPUBATHOIO HOTapiyca, 4u
NPUMIIIEHH] OpraHiB MICLIEBOTO caMoOBpsiayBaHHs. Ha Hame mepekoHaHHS 1€
Mae OyTH MOCTiiiHE poOode Micue 3 HEOOXIJHUM TEXHIYHUM YCTaTKyBAHHIM
Kyau B OyIb-SIKMI 4ac MOXYTb 3BEPHYTHUCS TPOMAJSIHU ISl pealizalli CBOiX
3aKOHHUX TIpaB, a HE BUi3HI IMYHKTH B AKUX OyJe HE HOPMOBaHUN pOOOUMI
JICHb.

JIOIIIBHICT 3aIPOBAJIKEHHSI YIIOBHOBAXXEHOT 0COOM OpraHy FOCTHIIT Ha
piBHI 00’ €HAHOI TEPUTOPIATHHOT IPOMAIH MOSCHIOETHCS II1€ ¥ THM, IO 3T1THO
ct. 4 3akony VYkpainu «IIpo moOpoBuUibHE 00’€JHAHHS TEPUTOPIATBHUX
rpoMaa» o0’ €IHAHHS MOXKJIMBE 1 HABKOJO MICTa pallOHHOTO 3Ha4YeHHS [6].
Mexi Takoi 00’€IHAHOT TEPUTOPIATILHOI TPOMaaM, 3a 1€ XK CTaTTelo,
BU3HAYAIOTHCS 1O 30BHINIHIX MEXaX IOPUCIUKIIT paJi TEPUTOPIAIbHUX TpoMal,
mo o0’eananucs [6]. Y npuitnaromy 3akoHi Ykpainu «IIpo BHeCeHHs 3MiH 10
3akony Ykpainu «IIpo noOpoBuibHE 00’€qHAHHA TEPUTOPIATBHUX TPOMA»
TOBOPUTHCSA MPO MOMJIMBICTh MPHUEAHAHHS TEPUTOPIATBHUX TPOMaj JI0 MICT
oOnmacHOrO 3HaueHHsa [7]. SIk HacHiIOK YMHHE 3aKOHOJABCTBO Hapas3l He
BHU3HA4Ya€ Yu OyIyTh MMOBHOBAXEHHS JIEp)KaBHUX HOTApPiyCiB MICs 00’ € JHAHHS
MOIIMPIOBATUCS B MEXaXx IJIOr0 pailoHy, MICTa 00JaCHOTO 3HAYEHHS YU JIMIIIE
Ha TEPUTOPIIO0 00’ €IHAHOT TPOMAJIU, 1[0 YTBOPHIIMCS 32 MEXKAMU TaKUX MICT.

OTxe, pu 3alpOBAKECHI YIIOBHOBAXXEHOI O0COOM MIHICTEpCTBA FOCTHUIIIT
Ha piBHI 00’€qHAHMX TEPUTOPIAIBHUX TIpoMajJax Ta 3 METOK 3HWKECHHS
KOPYHNIIMHUX PHU3UKIB Ha MICIAX, JJIA [HUX 0cCi0 BapTO 3BY3UTH KOJO
NOBHOBaXXEHb, 30KpPEMa BHUKJIIOUYUTH TMOBHOBAXEHHS I0JO0 MOCBIAYECHHS
JIOTOBOPIB KYIIBII-MPOJIaXKy, MIHHU, K1 TPONOHYIOThCS 3aKOHOIIPoeKToM «IIpo
BHECEHHSI 3MIH [0 JESKUX 3aKOHOJABUMX aKTIB YKpaiHW OO0 CTBOPEHHS
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NepeyMoB ISl 3aXHMCTY EKOHOMIYHMX Ta CIIaJIKOBUX TIpaB TPOMaJsH B
CUIBCBKIN MicueBocT». 1100 HOTapianbHI MOCIYTrH, sIKI OyAyTh HaJaBaTHCS
YIIOBHOBAXEHUMH 0COOaAMU OpraHy IOCTHINT OyJId SKICHUMH Ta NPodeCciitHuMU
BapTO MIABUIIUTH KBadi(iKalmiiiHI BUMOTH JO HMX OCIO: 30UTBIIUTH TEPMIH
CTaXyBaHHS B OpraHax HOTapiaTy, 3aKpIIUTH HOPMY 3a KOO CTaKyBaHHS,
MaTepialbHO-TeXHIYHE 3a0e3IeUeHHs, oIjlaTa Mpaml Ta J0CTyn A0 €IuHuX
JEp’KaBHUX PEECTPIB TakWX o0cCi0 MaroTh 3a0e3medyBaTHCS 3a PaxXyHOK
nepxkaBHoro Orokety. B 3akoni Ykpainu «IIpo HOTapiaT» 3akpiliuTe HOPMY
Ipo  IOPUAWYHY  BIAMOBIJAIBHICTH  YIIOBHOBAXEHHUX  OcCiO Ta  iX
M1JIKOHTPOJIbHICTh OpTaHy FOCTHIIII.
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7. Ilpo BHeceHHs 3MiH 10 3akoHy Ykpainu «IIpo noOpoBuibHE 00’ €qHAHHS
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Haykosuii kepiBauk: Kadapcrkuit Bonoaumup [BaHOBUY, TOKTOP IOPUANYHUX
HayK, nmpodecop, JIbBIBCbKUI JIepyKaBHUN YHIBEPCUTET BHYTPIIIHIX CIpaB

BEJIUKA ITPUBATHU3ALIA SAK OB’EKT ITYBJIIYHOI'O
YIIPABJIIHHS

Ilomin Mukona Muxonatiosuu
Kanouoam opududHux Hayx, ooyenm, Buwuii nasuanvruii npueamuuti 3aK1ao
«/[HInpOBCHKUU CyMaAHIMAPHUU YHIGepCUmem»

IcTopis mpuBaTu3allii B YKpaidi 1oB’si3aHa 13 3HAYHUMHU TOPYIICHHIMU Ti
MPOBEJICHHS, Ta CyNEPEWIMBUM CHOPUNHATTIM ii pe3yJIbTaTiB TPOMAJICHKICTIO.
BepxoBna Pama VYkpainu 31 xotHs 1991 poky 3arBepauna Kownrermiiro
PO3JIeprKABIICHHS 1 MPUBATHU3allll MIAMPUEMCTB, 3€MJI1 Ta )KUTJIOBOTO hoHay [3],
IS 11 peantizailii 0yJio MpUHATO psisl 3aKOHIB YKpaiHu, cepes] IKUX MPOBITHUM
O0yB 3akoH Ykpainu «IIpo mpuBaTu3ailito MaifHa iepKaBHUX MIATPUEMCTBY [5].

Oco0iMBI CKJIQJHOIII 3 TOYaTKy 1CTOpii BITYM3HSHOI IpUBATH3AII]
icHyBain 'y cdepi Benukoi mnpuBatuzaiii. B.B. Ipsako Ta A.A. Otuenain
HaroJIOIIyIOTh, 110 HabaraTo CKJIaAHIIIEe BiJ MaJloi MpUBaTU3AIlli MPOXOAWIA Y
1992-1995 poku npuBatuzallis maIPUEMCTB, BapTICTh OCHOBHHUX (DOHJIIB SKUX
nepepuinyBaia 1,5 MiaH rpH. OOpaHa Mojeab BEIMKOI MpHUBAaTH3AIli
nependayaia MacoBe MEPETBOPEHHS JEp)KaBHUX MIANPUEMCTB Ha BIJIKPUTI
akilioHepHi ToBapucTBa. Ha HOBOCTBOpeHOMY (DOHIOBOMY PHHKY KpaiHU
3 SIBUJIACST JAECATKU THUCSY BIIKPUTUX aKIIOHEPHUX TOBAPUCTB, OUIBIIICThH 3
AKUX OynIM CTBOpeHI Ha 0a3l Jep)KaBHUX IMIJANPUEMCTB Y Taly3sx
aBTOTPAHCIIOPTY, CIIBCHKOTOCTIONAPCHKUX 1 OYIIBEIBbHUX MIANPUEMCTB, K1 HE
MaJid aHI PUHKOBUX NEPCHEKTUB, aHI 1HBECTHUIINHOI NMPUBAOIMBOCTI. Y LieH
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nepiof; TaKOXK 3’SIBUBCSA TMEPENIK IMIAMPUEMCTB, IO OyJu 3a00pOHEH1 10
npuBaTu3aiii [8].

Y 2018 pomi Oyno mnpuitHaTo 3akoH Ykpainu «IIpo mpuBartuzaiiito
JEP>KaBHOTO 1 KOMYHAJIbHOTO MaiHa», SIKUW mnepeadaduB JUIs IM1ABUIICHHS
pPIBHSL TPO30POCTI BEJMKOI MpUBATH3AIlll 3aly4eHHS JI0 IbOTO MPOIECY
MDKHapoaHux paanukiB [4]. IlpoTe, 3aMicTh TMOJETIICHHS MPOLECY
IpUBaTH3aIlll BEJIUKWUX IMIJANPUEMCTB, TIpOIeC OOpaHHSA paJHUKIB CTaB
MPEAMETOM CYJIOBUX CIOpPIB, IO CTBOPWIO TMEPEIyMOBU TSI BiIKIAICHHS
npUBaTU3AIl] BETUKHUX MIIIIPUEMCTB.

BignoBigHo nmo posmnopsmkenHs Kabinery MinictpiB Ykpainu Big 10
tpaBHs 2018 poky No 358-p npuBatuzaiii B 2018 pomui miansranu 23 00’ ekTu
BEJIMKO1 MpUBaTU3allli, a BIAMOBIAHO 10 po3nopspkeHHs Kabinety MiHicTpiB
Ykpainu Big 16 ciuna 2019 poxy No 36-p «lIpo 3aTBepKeHHS TMepesiKy
00’€KTIB BEJIMKOI MpUBaTU3allli JepkaBHOI BiacHOCTI», y 2019 pomi - 21
00’exT. [liaroToBKY A0 mpuBaTH3allii muX o0’ €KTIB 3/iicHIOE anapaT ®JMYVY.
Boanouac psin Takux npo0OsieM sik He rmepejiada y BCTAHOBJIECHUN CTPOK 00’ €KTIB
NpUBaTU3alli YNOBHOBAXXEHWMH OpraHaMu yHOpPaBIiHHA Ta OJIOKYBaHHS
CYyIOBUMH DIIICHHSIMHU TMPOIECY BEIMKOI MpUBATH3AIlll MEPEIIKOKAIH
nmpoBe/ieHHI0 Benrkoi mpuBaru3aiii y 2018 ta 2019 pokax [1]. KepiBHULTBO
®OJIMY Buznaumiio y 2019 poii He0OXiAHICTh 30CEPEIKEHHSI HA aKTHUBI3AIlli
poJaXy 00’€KTIB BEIMKOI MpHUBATU3allli, siKa Oyyia 3a0JIOKOBaHa PIMICHHSMHU
cyaiB y 2018 por. Ilpore y I kBaprani 2019 poky npomax o0’€KTiB BETUKOL
MpUBaTU3aIlli HE MPOBOJIUBCS, JOTOBOPHY KYMIBII1 NPoAaxy He ykiaagamucs [1].

TakuM YuHOM, OCTaHH1 POKH OyJIM TOB’s13aH1 13 TpoOJIeMaMu MPOBEACHHS
BEJIMKO1 mpuBatu3ailii B Ykpaidi. Y pesyiasrari ®JIMVY 11opoky 3BiTyBaB mpo
HEJIOBUKOHAHHS TUIaHY MpUBaTH3alii. Y pe3ysibTaTi MPOBEACHHS OCTAaHHHOTO
aHajizy mopiuHoro 3Bity DoHIy JepxkaBHOro maiHa Ykpainu 3a 2018 pik y
YacTHHI, 110 BIUIMBA€ Ha BUKOHAHHS JEp>KaBHOrO OI0/keTy, PaxyHkoBa manara
BUSIBWIA TIOTIPIIICHHS pe3yJibTaTiB MpuBartHu3ailii y mnopiBHsAHHI 13 2017 poky
cTaHy 3a0e3nedeHHs HaAaxokeHb 10 Jlep:kaBHoro OropkeTy Ykpainu. byno
BUSBJICHO NMPUYUHY TaKOi CUTYyalli: 3MeHIIeHHs y 2018 poll HaIXoMKeHb BiJ
MpUBaTU3aIlli JEp:KaBHOrO MaiiHa y Oulbil K 12 pa3iB (268,7 MIH TpPUBEHB).
Byno BusiBiieHO, 1110 TTpUBaTH3aIllsl BETUKUX 00’ €KTIB HE BijOyacs B3arami [7].
Cdepy Benukoi mpuBaTu3alli Aep>KaBHOTO Ta KOMYHAJbHOTO MaiHa Ha
ChOTOJIHI OYIKYIOTh HOBUM BHUTOK MoOXBaBlieHHS. Tak, IIpesumenTt Ykpainu
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Bonogumup 3enencrkuit 2 BepecHs 2019 HarojgocuB Ha HEOOX1THOCTI MOYATKY
BeMKOi mpuBaTu3aliii y 2020 pori [2].

CaM TepMiH «BeJIMKa MPUBATU3ALISD) [T0YaB BUKOPUCTOBYBATUCH Y 3aKOHI1
VYkpainu «[Ipo mpuBatuzaiito 1ep>kaBHOTO 1 KOMyHAJIBHOTO MaifHa», IPOTE HE
OTpUMaB CBOI0O HOPMATHUBHOTO BM3HAUYEHHA. Briepiiie 3akoHOJaBYE BU3HAYECHHS
npuBatu3aiii Oyyno HaBeAeHO B 3akoHl Ykpainu «IIpo mpuBartu3zaiiito
nep>xaBHOro MaitHa» [4]. BiamoigHo 10 ¢T. 1 mporo 3akoHy B MOTO IMEpIIii
peIaKIli miJl IPUBATU3AIIEI0 PO3YMIUIOCH BIIUYKEHHS MaiiHa, 1110 repedyBae y
3arajibHOJIepKaBHIN, pecnyOnikadHchkit (PecrmyOmiku Kpum) 1 koMyHaIbHIM
BJIACHOCTI, Ha KOPHUCTh (DI3UYHUX Ta HEJCPKABHUX HOPUIUYHUX Oci0O [5]. 3
IJIMHOM Yacy II€ MOHSTTS Maiike He 3MIHWIOCh. Tak, y m. 22 cr. 1 3akony
VYkpainn «lIpo mpuBaruzaiiito JAep:KaBHOTO 1 KOMYHAJIbHOrO MaiHa» Bij 18
ciuna 2018 poxy, mnpuBaTuzaiis AepKaBHOTO ab0 KOMYHAJIBHOTO MaiHa
BU3HAYAETHCS SIK TJIATHE BIIUYXKECHHS MaiiHa, 1110 nepeOyBae y JaepkaBHil a0o
KOMYHQJIbHI BJIACHOCTI, Ha KOPHUCTh (I3UYHUX Ta IOPHIAUYHUX OCIO, sKi
BIJIMOBITHO JI0 IIhOTO 3aKOHY MOXYTh OyTu mokymisiMu [4]. KirodoBum
TEPMIHOM y [IbOMY BHU3HAUYEHHI € «BLAUYXKEHHSD.

VY Teopii mpaBa Ta YMHHOMY 3aKOHOAABCTBI1, Harosomrye Craimuenko C.
O., cI0BO «BIAYYXKEHHS» MOXKE BKUBATHUCS Y TPHOX CAMOCTIMHUX 3HAYEHHSX:
K TIEBHUM CTaH MPUCBOEHOCTI (BIAUYXKEHOCTI1) OJar, sk MiJicTaBa BUHUKHEHHS
CTaHy BITUYKEHOCTI, sIK mporec BiguyxkeHHs [11, c. 165]. Posrmsparoun
npoliec BiIUYyKeHHS JepkaBHoro maiiHa, [. A. CeniBaHoBa HaroJsiourye Ha
TOMY, 110 HOpsiAOK BimuyxeHHss PJIMY 3HauHO BIAPI3HAETHCS Bl MOPSAKY,
KOJM TaKe BIIUY>KEHHs 31MCHIOETHCS TOCIOAAPIOIOUYMMHU CYy0’€KTaMU, SIKUM
MaiHO IMepe/IaHoO BJIACHUKOM Ha PI3HUX MPaBOBUX pexumax [10].

BiTyu3HsiHe 3aKOHOJABCTBO MOB’SI3yBajio  BHUJ  NpUBaTH3aIli 13
0cOoOJMBOCTSIMU 00’€KTIB TpuBaTu3arii. Tak, y mepuiiid penakiii 3akoHy
VYkpainn «IIpo mpuBaTtuzaiiio HEBEIUWKHUX JAEPHKABHUX MIANPUEMCTB (Maity
MpUBaTU3AIlll0)» 00’€KTaMM Majoi mnOpuBaTtu3alii Oyau IIIICHI MalHOBI
KOMILJIEKCH HEBEJTUKHUX JEPHKABHUX MIANPUEMCTB, CTPYKTYPHI MIIPO3IUIH IIUX
HIMPUEMCTB 00'€KTH HE3aBEpIIEHOro OY/IIBHUIITBA, OaJaHCOBA BaPTICTh SKUX
HE TMEpEeBUIllye MIBTOpa MijlbiloHa KapOoBaHIIB. OCTaHHS pENaKilisl IbOTo
3aKOHY BH3Hadasia 00’€KTaMu Majiol MpuBaTH3allii €IMHI MailHOBI KOMIUIEKCH
JIep)KaBHUX MIANPUEMCTB Ta iX CTPYKTYPHHUX IJPO3JAUIIB, Ha SKHUX
CepeaHbOOOIIIKOBA YUCEIBHICTh MPAIIOIYUX 3a 3BITHUHN ((PIHAHCOBUM) pIK HE
nepeBuirye 100 ociO, a 0o0CsAT BaJIOBOrO JIOXOAY BIJ peaiizallii MpOAYKIIi
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(poOiT, ocayT) 3a Takui nepioj He nepeBuIrye 70 MiIbHOHIB TPUBEHb Ta/ab0
BApTOCTI MaiiHa SIKUX HEIOCTATHBO JUIsi (DOPMYBaHHS CTATyTHOI'O KamiTaly
aKI[IOHEpPHOTO TOBApPUCTBA, Y TOMY YMCII Pa3oM 13 3eMEIbHUMHU IUISTHKAMU
Jep>kKaBHOI BJIACHOCTI, Ha SKWX BOHM po3TamoBadi [6]. Yci o0’ektH
MpUBaTU3aIlli, 110 MEPEBUIIYBaIM 3a3HAYEHI KpUTEpii OyJIO BITHECEH! M0
BEJIMKUX O0’€KTIB MpHUBATU3aIlli, MPOIEC MpHUBATHU3AIlll SKWX Ha MPaKTHUIll
HA3MBaBCAd «BEJMKOIO TNpuBaTu3aiieo». [login miampueEMCTB Ha BeEJUKI,
cepedaHi, Maim Ta ApiOH1 OyB 3amoyatkoBaHui 1mie 'y KoHmenini
PO3JIeprKaBIICHHS 1 IpUBAaTU3AIlil MIAMPUEMCTB, 3eMJI1 Ta KUTI0BOTO hoHIy [3]

Uunnuit  3akon VYkpainm «[Ipo mnpuBarmzaiito JepKaBHOTO 1
KOMYHaJIbHOTO MaitHay BiJ 18 ciuns 2018 poky y cT. 5 «Knacudikaiiist 00’€xTiB
npuBaTU3alli» 3a3Havae, M0 3 METOI palllOHATBHOTO Ta €(EeKTUBHOTO
3aCTOCYBaHHS CHOCOOIB MpHBaTH3aIlll 00’€KTHU MpUBATH3AIlT MOIISAIOTHECS Ha
00’€KTH MaJsiol MpuBaTH3aIlli Ta 00’ €KTH BEIMKOI MpuBaTu3allli. BiamoBigHo 10
4. 3 cr. 5 3akon Ykpainu «IIpo mpuBartuzaiiito Aep>kaBHOrO 1 KOMYHaJbHOTO
MaiiHa» 10 00’ €KTIB BEJIWKOI MpHUBaTH3aIlli HaJIeXaTh 00’ €KTH Jep>kaBHOI abo
KOMYHaJIbHOT BJIACHOCTI (€JJMHI MAallHOB1 KOMIUIEKCH JEP>KaBHUX MIAIMPUEMCTB
Ta MaKeTH aKIii (4acToK) cy0’€KTIB rOCIOMapIOBaHHS, y CTaTyTHOMY KaIiTai
akux Ourbine 50 BIACOTKIB akiiil (4acTOK) HajiekaThb JepikaBi), BapTICTh
aKTUBIB SIKMX 3T1JIHO 3 JaHUMHU (PIHAHCOBOI 3BITHOCTI 3a OCTaHHIN 3BITHUM PiK
nepesuiirye 250 MiTbHOHIB TPUBEHB [4].

Takum 4MHOM, IIUM 3aKOHOM IMO3HAYEHO JIBa BUU MPUBATHU3ALllT — MaJa 1
Benuka. OOuaBa 11 BUIHM, BIIPIZHAIOTHCS MEPEIIKOM IMPOIMOHOBAHOTO MalHa,
poLIeIypOr0, MalaHYUKaMH, Ha SIKUX Oyze peandizoByBaTHUCS MpUBATH3ALlis,
ajyie HaroJIOBHIIIE — BOHU BIIPI3HSAIOTHCS 3HAYEHHSAM IMIANPUEMCTB, BHECEHUX
B TOM um 1HmMMK crnucok. Tak, Penapka P., 3a3Hadae, mo cmmcok 00’ €KTIB
BEJIMKOT MpUBATHU3allli 3aTBEPIKYEThCS po3nopsypkeHHsIM KabiHeTy MiHICTpiB
VYkpainu, a npouec npojgaxy 00'€KTiB 3 I[bOTO CIUCKY CKIaAHUM, BKIIOYAE B
cebe He TUIbKH caM MPOJIax, ajie 1 NepeanpoaakHy MiATOTOBKY 13 3a1y4YeHHSIM
panHuKiB [9].

3a3HayeHe CBIIYUTh TPO BIJICYTHICT HOPMATHUBHOTO BHU3HAYECHHS
TIOHSATTS «BEJIMKA TPUBATH3AISA» Ta OJHOCTAMHOCTI HAYKOBIIB IOJ0 HOIO
3MICTY.

Ha nam normsiz, HOHSTTS «BEJMKA MPUBATU3AIlIS) MOKHA BU3HAUUTH SIK
CYKYITHICTh CYyCHUIBHUX BIJIHOCHH, IO ICHYIOTh y MPOIIeCi B3a€MOi1 CyO’ €KTIB
MpUBaTH3aIlli TPU 3aCTOCYBaHHI 3aXOJIB OPraHi3alliifHOTO, TEXHIYHOTO,
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iH(popMaIlifHOrO0, TMPABOBOTO XapakTepy, TMOB’S3aHUX 13 MIATOTOBKOIO,
MPOBEJICHHSAM Ta 0OPMIIEHHSM PE3YJbTATIB MPOJIaXKy 00’ €KTIB JIepxKaBHOI a00
KOMYHQJIbHOI BJIACHOCTI CyO’€KTIB TOCIOAApIOBaHHA, Y CTATyTHOMY KariTasl
akux Oinbiie 50 BiJCOTKIB akIliii HajeXaTh JIepKaBi, BapTICTh aKTUBIB SKHUX
3TJIHO 3 JaHUMH (DIHAHCOBOI 3BITHOCTI 3a OCTaHHIN 3BITHUM PIK MEPEBUILYE
250 MUTBHOHIB TPUBEHB, Y PE3YJIbTATI SKOTO MPaBO BIACHOCTI MEPEXOIUThH Bij
JEp’KaBU YU TEPUTOPIATBLHOT TPOMAJIA 0 TPOMAISH Ta IOPUANYHUX OCi0. Jlis
KOHKpETHU3allli CyCMUIBHUX BITHOCUH y cdepl MyOIIqHOro ynpasiaiHHs y cdepi
npuBaTU3allli, MU MPOMOHYEMO JOMOBHUTU cTarTio 1 3akony Ykpainu «lIpo
NpPUBATU3AIIO0 JIEPKAaBHOTO 1 KOMYHAJIBHOTO MaiHa» TMOHSTTIM «BEJIHKO1
MIpUBATHU3ALII».
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[uBinbHe Ta cimeiiHe npaBo. [luBiiLHE MponecyasbHe MPaBo.
Komepuiitne npaso. ZKut/ioBe npaso. 3000B’s13a/ibHe nipaBo. MizkHapoaHe
npuBaTHe Npapo. TpyaoBe npaBo Ta NpaBo CONiaIbHOIO 320e3Me4YeHHS

COMPARATIVE CHARACTERISTICS OF LABOR LEGISLATION IN
UKRAINE AND THE REPUBLIC OF LITHUANIA

Krupovic Larysa
third-year PhD student Vilnius University The Republic of Lithuania

The norms of labor law of Ukraine play the main role in the regulation of
social relations arising in the sphere of labor. The transformation of the
economic, technological, organizational and social nature of production caused
the emergence of new types of labor and ways of organizing it, forms of
employment and types of social and labor relations, requiring adequate legal
support. Starting from the end of the 20th century, the main direction in the
development of labor legislation in both Ukraine and Lithuania was social
direction: promoting the adaptation of workers to the conditions of a market
economy.

Significant attention of the legislator was directed to guarantees of
employment of the population, especially the least competitive persons in the
labor market. The next direction was the formation of collective labor law, and
most importantly - legislation on social partnership [5].

The legal literature has repeatedly noted the need to bring labor law into
line with modern realities. A comparative analysis of labor legislation in
different countries is particularly relevant and valuable, because such a study
will help to identify the positive and negative aspects of labor legislation in the
countries that are compared and, on this basis, to identify positive
recommendations to improve the relevant legislation for these countries, in
particular, Lithuania and Ukraine.

The main act regulating labor relations in Ukraine is the Labor Code,
adopted as early as December 10, 1971 (entered into force on June 1, 1972) and
is focused on strict state regulation. The current Labor Code of Ukraine, despite
the numerous changes and additions made to it, is less and less in line with the
socio-economic situation in the country. An extremely dangerous gap has arisen
and is constantly growing between the legal regulation of various spheres of
social and economic activity.
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There is a point of view that the need to adopt a new code is due not so
much to the obsolescence of the norms of the current Labor Code of Ukraine,
but to the objective need to bring labor legislation into line with the
fundamental branches of the legal system, including constitutional, civil,
administrative law and procedural legislation that affect development of labor
law [3].

The same conceptual point is the updating of the mechanism of legal
regulation of labor relations. Prior to market transformations, legal regulation of
labor was a type of state and normative regulation, in which normative acts
dominated and the scope of application of non-normative, including
contractual, sources of labor law was significantly narrowed. In modern
conditions, the relationship between the theoretical limitations of the concept of
labor state regulation and the practical flaw of the mechanism of legal
regulation of labor relations created on its basis is obvious [4, p. 18].

The application and expansion of contractual regulation scope shall have
two vectors: collective and individual. The development of the latter is not so
much desirable as necessary. The principles of its implementation should
contribute to the de facto equality of employer and employee, proclaimed by
the legally equal parties to the employment contract.

The most difficult and important issue in the concept of reforming labor
law 1s the content of the rights of parties to labor relations. The global financial
crisis that began in 2008 once again confirmed the close relationship between
labor law and the economic system. The scope of obligations of the employer in
labor law has economic expression, since labor costs affect the cost of goods
and services provided. For these reasons, a number of countries have begun to
use various measures to increase the economic competitiveness of employers by
reducing labor costs as required by labor law. The weakening of labor law
norms, the abolition of mandatory norms, as well as softening of standards of
conduct became known as the modernization of labor law [1, p. 279].

The development and adoption of the Labor Code of Ukraine, which shall
become the dominant legislative act governing labor and other related relations
of all persons working under an employment contract are on the agenda. Its
main task is to achieve the optimal combination of the interests of workers and
employers while ensuring appropriate protection of the rights and interests of
workers and the preservation of effective social production.

In Lithuania, on July 1, 2017, a new Labor Code entered into force - the
second one since the restoration of the country's independence. According to
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the provisions of the new Labor Code, workers now have more opportunities to
improve their qualifications without losing their income and protect their rights.
Skilled workers have to receive a salary which shall be higher than the
minimum, also provides greater protection in case of loss of work, more
opportunities to agree on more favorable working conditions, in addition,
unions will be able to declare strikes more easily.

From July 2017, employers will be able to pay a minimum salary only for
unskilled work. In addition, now they are obliged to prepare the salary system
in such a way that, when applied, there is no place for discrimination: for the
same work - the same salary. The Labor Code also stipulates the need for
workplaces, where the average number of employees reaches 20 or more, to
confirm the salary system, unless it i1s already established in the collective
agreement. This will allow employees to know more and influence the salary
policy in the enterprise.

Unemployment insurance benefits will be paid to people who have the
necessary length of service for unemployment insurance, not for 6, as it was
before, but for 9 months.

Five possible operating modes have been introduced: the regime of non-
changing working hours (shifts) and the number of working days per week; the
mode of total accounting of working time, when the norm of working time is
taken for the accounting period; flexible working hours, when the employee
must be at work at fixed hours of the working day (shift), and the rest of the
hours of that day (shift) can work before or after these hours; the regime of a
fragmented working day, when on the same day (shift) the employee works
with a break for rest and lunch, the duration of which is longer than the
established maximum break for a rest or lunch; individual operating mode.

The employer, in consultation with the employee or employee
representatives, can decide which working hours to apply throughout the
enterprise or for a specific person so that it comprises 40 working hours per
week, and no more than 48 hours with overtime, unless the employee agrees to
work 52 hours.

The maximum working time with extra work and overtime should not
exceed 60 hours per week. The new Labor Code establishes that the annual
minimum leave is 20 working days, of which 10 are used continuously (if the
employee works five days per week). If an employee works six days per week,
the minimum vacation should be 24 business days.
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The extended leave for employees whose work is associated with
increased nervous, mental or emotional stress and professional risk was
remained, an additional leave for seniority is also provided, but it is recalculated
into working days.

The new Labor Code offers expanded competence of labor dispute
commissions - they were also instructed to consider the legality of suspension
from work, dismissal from work, collective labor disputes regarding the law
(earlier, due to illegal dismissal, it was necessary to go to court).

It should be noted that an important direction in optimizing the labor laws
of both countries is their cooperation.

A special place among international legislative acts between the
Government of Ukraine and the Government of the Republic of Lithuania is
occupied by acts in the field of labor law. The agreement between the countries
on mutual employment of citizens dated on March 28, 1995 [6] established that
the labor relations of workers, their social insurance and social security are
governed by the state laws of employment. As for the workers employed under
the subcontracts, their labor relations, insurance and social security are
regulated by the Legislation of the State of origin, i.e. the country of
citizenship. Also, the Agreement between Ukraine and the Republic of
Lithuania on social security dated on April 23, 2001, ratified on January 10,
2002 [2], defines the principles and types of social security for citizens of both
parties (for example, types of pensions).

The contract provides for special provisions for certain types of social
security and benefits, in particular for temporary disability (illness) and for
pregnancy and childbirth (maternity), assistance to families with children,
unemployment benefits.

After analyzing the above, we can conclude that the legal regulation of
cooperation between Ukraine and the Republic of Lithuania has its own
characteristics and prospects. Today, Ukraine is actively cooperating with the
EU, in particular, with the Baltic countries (Lithuania, Latvia, Estonia), which
will allow to control and influence the processes taking place in the region.
Diversified cooperation both within the EU and between Ukraine and Lithuania
should be a priority task of the foreign policy activities of both parties.
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10 HPOBJEMATUKN HEBUKOHAHHSA OCTATOYHUX CYJIOBUX
PIIIEHB. EBPOINENCHKA ITIPAKTUKA

I'yuean [lempo /Imumposuu
Kanouoam opuouyHuUxX HayK, 3acCIyiceHull opucm Yxkpainu, npogecop
Ilonmascovkoeo incmumymy 6i3Hecy

€Bporeiicbkka NpPaBO3aCTOCOBHA I1HCTUTYIlSE B Trajy3l 3axUCTy MpaB
moauau — €CIII 3a TpuBamii 4ac OisUTBHOCTI HaIpalfoBaja yCTaJleHl Ta
CTaOUIBHI MAXOAM A0 OIIHIOBaHHS TI€T UM 1HIIOI J1i, sIka MOXE MPU3BECTH JI0
MOPYIIEHHS TIpaBa Ha cOpaBequBUN cyld. B TemmopambHOMy BuMipi Cyn
HEOJMIHHO CJIIJIy€ TIPUHIIMIY, 3TAHO 3 SKUM B1J CAMOT'O MOYaTKy IHUBIJILHOTO
mporiecy 1 10 BHKOHAaHHS OCTAaTOYHOTO pIMIEHHS TPOBADKCHHS Mae
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B1I0yBaTUCA YIPOJOBXK PO3YMHOro CTpoky. [Ipum 1pboMy BKazyerhcs, MO
MPOBA/KEHHSI B CyJll Ta BUKOHABYE MPOBAKEHHS € BIJMOBIJHO MEPIIOKO 1
APYror CTaAisIMU 3arajlbHOro TMPOBaJKEHHSA. TakuM YHMHOM, BHUKOHABYE
MPOBA/KEHHSI HE Mae OyTH BIJIOKpEMJIEHE BIJI CYJ0BOro, 1 Iii oOujBa
MPOBAKEHHSI MAlOTh PO3TJAIaTUCS K nuticHui mporec [1, m. 197]. Binrak,
MOJII0HE TMPaBO3aCTOCYBAHHSI BUKOPUCTOBYETHCS 1 Yy CHpaBax 3a CKapraMu
IrpOMaJisiH Ha HE3aKOHHY OE€3MisUIbHICTh 3 OOKYy AepkaBu YKpainu. Tak, npu
posrisial cripaBu «BockoboiHuk npotu Ykpainnm» €CIIJI BkazaB, 30kpema,
take: «Cyxa 3a3Hadae, 10 TPUBAIICTh CYJIOBOI'O IPOBAKEHHS Yy CIpaBl
CTaHOBMJIA OJIMH MICSALD 1 I’ SITh JTHIB, MOYMHAIOYH 3 MOJAHHS MMO30BY JI0 Cyay 2
yepBHs 2000 poKy 1 10 BUHECEHHS pillieHHs Ha 11 kopucTh 7 nunHsa 2000 poky.
TpuBanicTh BUKOHABYOIO MPOBAHKEHHS Ha CHOTOAHINIHINA JI€Hb CTAaHOBUTH
NPUOJM3HO BICIM POKIB Ta YOTHPH MICAI 3 JaTH TPUUHITTS OCTaTOYHOIO
pimeHHs. CyJ MIIKPECTIoe, M0 y CIpaBax MO0 TPUBAIOCTI IHUBUIHHOTO
IPOBA/KEHHSI BUKOHABUYE MPOBAHKEHHSI € JIPYrol0 CTAIIEI0 MPOBAIKEHHS IO
CyTI 1 IO OCIIOPIOBAHE MPABO 3HAXOJAUThH CBOIO €(PEKTUBHY peai3allito TIJIbKU B
MOMEHT BHKOHaHHsA Tojl SK HaaMipHa TPUBAJICTb MPOBAKEHHS 3yMOBJIEHA
TPUBAIICTIO BHUKOHABUOrO MPOBA/KEHHS, TOMY HE CIIiJI BIJIOKPEMIIIOBaTH
BHKOHABYE MPOBA/KECHHS, a PO3MIIS,AATH MPOBAHXKEHHS B IIJIOMY. Y I[1{ cripaBi
3arajbHa TPUBAIICTh TMPOBA/KEHHSA, B TOMY YHCII CTafAli CYJI0BOTO
MPOBaKEHHS Ta CTajli BUKOHABUOI'O MPOBAJKEHHS, CTAHOBUTH BICIM POKIB 1
yorupu Micsami. Cya BKe poO3IUsiiaB CHOpaBd, IO MOPYHIYIOTH MHUTaHHS,
aHAJIOT1YH1 NMUTAHHSAM y J@HIA CIpaBsl, 1 BCTAHOBJIOBAB MOPYIICHHS MYyHKTY 1
cratti 6 KonBenii Ilicna po3rmsiay Bcix MarepiaiiB, siki Oyiau MOMY HaJaHi,
Cyn BBaxae, 1Mo Ypsj HE HaBIB KOAHOTO (aKTy YU apryMEHTy, SKI MOTJu O
IIPUBECTHU JO 1HIIOTO BUCHOBKY B JaHii crnpasl. ToMy Malio micue NOpYyIICHHS
nyHkTy 1 ctarti 6 KonBenmii [2, m. 12-15].

[Iponec y €BponericbkoMy Cy/Il 3 TIPaB JIFOJUHU, SIK 1 Oy Ib-SIKUI1 Cy10BUH
po3ruisii, Mae 3MaraabHui xapaktep. OTxe, Jep)kaBa-BIJIOBiJay BIIpaBi
BHCJIOBJIFOBATH CBO1 3all€peuyeHHs] MPOTH 3asBICHUX CKAPKHUKOM (akTiB Ta
apryMmeHTiB. JletanpHuii ananiz crnpaB y €CIIJI nmoaiOHOro 3micTy J03BOJISIE
HaM 3a3HAYUTH, IO HAWOUIBII NOIIMPEHUMM 3alepEYEHHSIMU € CKpPYTHE
CTAHOBHUIIIE JIEp>)KaBU a00 KOHKPETHUX OOpPKHUKIB, BIJICYTHICTh BHHU B
3aTpUMIll BUKOHAHHS BEPJIUKTY 3 OOKYy Jep)KaBHOI BHKOHABUYOI CIYyKOH,
BUKOHAHHS TPOIIOBOrO OOOB’SI3Ky Ha 4ac po3rsiay copaBu B €CILI,
HEBUKOPUCTAHHS 3asBHUKOM YyCiX MOXIMBUX Ta HEOOXIIHMX 3aco0iB
HAI[lIOHAJIBHOTO 3aXMCTY TOIIO. €BPONEUCHKUN CYJl Halla€ JOCUTh OJHO3HAYHI
OI[IHKM BCIM BKa3aHHM YpSJOBUM apryMeHTaMm, BU3HAIOUYU iX, SIK MPaBUIIO,
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HeHaJIe)KHUMU. J[o mpuknagy, mpu po3riisiai ciupaBu «boXKo MPOTH YKpaiHWY,
y SIKiil WIUIOCA MpO TpUBAj€ HEBUKOHAHHS PIIICHHS MICBKOTO cyay Bia 19
oepe3nst 2002 poky npo cTarHeHHs 2224,52 rpH. Ha KOPUCTh 3asBHUKA 3 HOTO
npauenasig, maxtu «l1/3 HoBorpojiBcbkay (JI€p>KaBHOTO aKIIOHEPHOTO
ToBapucTBa), Cy1 Haraaas, 110 OpraH JIEp>KaBHOI BJIaJAW HE MOXKE MOCUIIATUCA
Ha BIJCYTHICTh KOWITIB JJIS BHUIUIATH OOpry, II0 I'PYHTYETbCA HA CYIOBOMY
pimenHi [3, m. 20].

He moke BBa)kaTHCs HaJeXKHUM 1 3amepeyeHHs Ypsay MOAO0 TOTO, IO
3asBHMK Ha Yac pO3IJsiy CHpaBu y €BpONEHCHKOMY CyJAl BXKE€ HE MOXKE
BBAXKATHUCS JKEPTBOIO KOHBEHIIMHOIO TMPaBOMOPYIIEHHS CeHCl cTarTi 34
KonBeHiIlii, mo3asik BOHO Hapasl HE ICHye, a Oopr, MNPUCYKEHUN oMy
HaI[lOHAJTBLHUMU CyJlaMM, BUIIadyeHuM. BinTak, 3asBa mae OyTH BiAXUJIEHA SIK
Taka, 110 HE BIANOBIJIa€ MPaBUILY ratione personae y po3yMiHHI 1. 3 crarTti 35
KonBenuii. 3 panHoro npuBony C€CIIJI mocTiiHO NOCHUIAETBCA HA CBOKO
MO3MILIII0, BUKJIAJAEHY y KUIBKOX pIIIEHHSAX, BUHECEHUX MPOTH YKpaiHH,
BIJIMOBITHO 70 SKUX 3aSBHUK MOXKE BBAXKATUCS KEPTBOIO TMOPYIIECHHS HOTO
npaB, rapantoBaHux KOHBEHI€I0, 3 OISy HAa TPUBAJIICTh HEBUKOHAHHS
pIIIEHHS, BHHECEHOr0 Ha Moro Kopucth. BigmosigHo, Cyna BIIAXUIISE
3arnepedyeHHs Ypsay [4, . 19].

[Tpu nupomy €CILI HeoamiHHO TIepeOyBae Ha TiH MO3UIIIT, 10 BIAMIOBIIHO
no crarti 34 KoHBeHIi BIH MOXe MpUHUMATH 3asBU BiJl OyJb-IKO1 0COOH,
HEYPS0BO1 OopraHizailii abo rpymnu ocio, 1o BBaXaloTh ceOe MOTEPIIIMMHU Bij
nopyuieHHs 3 60ky ojHiel 13 Bucokux Jloroipaux CTOpiH npaB, BUKIAACHUX Y
KongeHiii abo npoTtokojyiax 10 Hel. BiamoBigHo A0 ycraneHoi npaktuku Cyny
TepMiH TOTEPHIIUN O3Ha4ae ocoly, Ha fAKy O€3MOCEepeIHBO 3IIMCHIOETHCS
BIUIMB JIAMHM YW O€3IsJIbHICTIO. ICHyBaHHsS mopylueHHs KoHBEHIT MOXIuBe
HaBITh 3a BIJACYTHOCTI mKoau. OTXxe, PIIIEHHS YU 3aXiJ] HA KOPUCTh 3asBHUKA
HE € B NMPUHIHUNI JOCTATHIMHU i1 MO30aBJIEHHS MOr0o CTaTycy MHOTEPHiIoro,
AKIIO JIep>KaBHI OpPraHd HE BU3HAJIM MOPYIICHHs, MPAMO a00 MO CYTi, Ta HE
HaJlaliv 32 11e MopyIlIeHHsT koMrneHcalii. Cy MoroKyeTbes 3 YpsjoM y TOMY,
[0 BHUKOHAHHS PINICHHS, BUHECEHOTO HA KOPWCTh 3aiBHHUKA, BUPIIIMIO
NUTAaHHSA HEBUKOHAHHS sIK Takoro. OJHaK, TaKke 3ali3He BUKOHAHHS PIILICHHS HE
€ aJICKBAaTHOIO BIJMIOBI/I/IF0 HA TBEP/XKEHHS PO HEBUIIPABJIaHy TPUBAJICTh II1€1
IpoLIeIypH, SIKY JIepKaBHI OpraHW HE BU3HAIM 1 32 SIKy HE HaJaJId >KOJHOI
komrieHcamii. A Ttomy Cya BBaxae, IO 3asBHUK 1 JIOCI MOXE BBa)KaTHCS
NOTEPIUIUM BiJ MOPYIICHHS, SIK BiH CTBEP/XKY€, MOro mpaB, rapaHTOBAHUX
crarrero 6 map. 1 KoHBeHIlli B 4aCTHHI TPUBAJIOCTI MEPIOTY, NPOTATOM SKOTO
PIIICHHS 3aJIUIIAJIOCh HEBUKOHAHUM.
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HenepekoHIuBUMU, Ha TYMKY CyAy, SIK MPAaBUJIO, € 1 JOBOAU YPSIy 3
MIPUBOTY HEJIOTPUMaHHS 3assBHUKAMH pOLETypH 000B’I3KOBOTO
BpETyJIFOBaHHS CIIOPIB Ha PiBHI HAIlIOHAJIBHOTO CYJOYMHCTBA Ta BUYEPIIAHOCTI
BIINOBITHUX MOXJIMBOCTEHW. Y NaHiil KaTteropii copaB MoAiOHA apryMeHTallis
3BOAUTHCS 70 TOTO, IO 0co0a HE OCKap)KyBaja B CY/I JISJIbHICTH TEBHOTO
JEP>KaBHOTO OpraHy, TMOKJIMKAHOTO 3a0€3MEUUTh HaJEKHE BUKOHAHHS
OCTaTOYHUX PIIIECHb CY/IIB, HAPUKJIIAJ, JEp>KaBHOI BUKOHABUOI ciyxOu. [Ipu
orminmi ganux dakropis €ECILI 3BepTaeThcs 10 CBOET MPEIEEHTHOI MPAKTUKH,
BIAMOBIAHO J0 SKO1 3asiBHUK HE 3000B’S3aHUM MOJaBaTH CKapry Ha mii
Jep>KaBHUX BHUKOHABIIIB Yy 3B’SI3Ky 3 HEBUKOHAHHSAM DIIMICHHS CYAy B THX
BUMAJKAX, KOJM PINIEHHS CyAy HEMOXJIMBO BUKOHATH 3 HE3AJICXKHUX BIiJ
Jep>kaBHUX BUKOHABINB MpuuuH. [Ipu nisomy Cya Haraaye, 1mo MeTO MyHKTY
1 crarri 35 KonBennii € HagaHHs Bwucokum JloroBipuum CTopoHam
MO>KJIMBOCT1 3alIO0IITH MOPYLIEHHIO, ¥ SIKOMY BOHU 3BHHYBAdyIOThCS, a00 XK
BUIPABUTH TaKl MOPYIICHHS III€ JI0 TOTO, SIK 3asBy OyJie IepeaHo Ha PO3IIsig
Cyny. Y Toi xe yac MarTh OyTH BUYEpIIaHi JMIIE TI 3aCO0M MPABOBOIO
3aXHUCTy, ki € edextuBHUMH. OO00B's30k noseaeHHsa Cyay Toro, 1o 3aciod
HaIl[lOHAJILHOTO IOPUJIMYHOTO 3aXUCTy OyB e(EKTUBHUM, JOCTYMHUM SIK
TEOPETUYHO, TaK 1 MPAKTUYHO Yy BIAMOBIIHUN 4ac, JEKUTh Ha YPsIl, SKUN
3asBJIA€, 110 3aCi0 FOPUIUYHOTO 3aXUCTY HE BUUEPIIAHO.

[IpukinagoM Takoro mpaBO3acTOCYBAaHHS MOXYTh OyTH CHUTYaIlli, KOJHU
BIJIMOBIAIBHICTh 32 BUKOHAHHSI CYIOBOTO PIIICHHS TTOKJIAIa€ThCSl HA JIEPIKABY.
3a yKpaiHChKMM HalllOHAJIBHUM 3aKOHOJABCTBOM TaKi BUMNAJKHU IependayeHi
3akoHoM Ykpainu «IIpo rapanTii aepaBu 110,10 BUKOHAHHS CYJIOBUX PIIICHbY
y pa3l, Kojau OOpKHHKOM € Jep>KaBHE MIANPUEMCTBO UM OpraH Biaau. B
naHoMy koHTekcTi Cyja BiaMivae, 110, OTPUMABIIM PIIICHHS Ta BUKOHABUYUM
JUCT TIPOTH KOHKPETHOTO JEpPKaBHOIO OpraHy, 3asBHUKH HE 3000B's3aHi
MOPYIIIyBaTH, 3a CBOEIO BIACHOK) 1HIIIATUBONO, IHINI MPOBAKEHHS MPOTH
PI3HOMAHITHUX JEpKaBHUX OPTaHiB IOJI0 CBOIX BUMOT. BUKOHaHHS pillleHb
Cyly, B SIKMX BIJIOBia4eM € Jep>KaBHI OpraHd, MOKJIMBO 3JIACHUTH, SKIIO
JepKaBol0 mepeadadyeHl Ta BU3HAYCHI ACUTHYBAHHS Ha BIJIMOBIIHI BUAATKU
JlepkaBHOTO  OrO/KETYy  YKpaiHM  IUISIXOM  3IMCHEHHS  BIJMOBIIHUX
3aKOHOJIAaBUMX 3aX0/I1B. YKpaiHChbKa IPaBOBA CUCTEMAa HE HAJUISE aHl CyH, aHi
Jlep>)kaBHY BHUKOHABYYy CIyXOy TIOBHOBaXEHHSM CKaCOBYBaTH 3aKOH a0o
MPUMYIIYBAaTH JiepKaBy BHOCUTH 3MmiHU 10 3akoHy '"lIpo JlepkaBHuii
oroket". BiamoBigHO HaBITH 3a YMOBH, IO HAIlOHAJIBHI CyAW 3MOIJIH O
IPUHHATH BIAMOBIIHE PIIIEHHS HA KOPUCTh 3asBHUKA 3a MOTO CKaprorw Ha i
BUKOHABYOi CIYy>KOM, BHUKOHAHHS PIIIEHHS 1I0J0 OOp>KHHKAa BCE III€

32



3anumanocs 00oB'A3koM AepkaBu. BinnoinHo CyJ BCTaHOBIIIOE, 3 OISy Ha
00CTaBUHM CIIPaBH, IO 3asBHUK HE OyB 3000B'si3aHUN 3BEpTaTUCA JO CyAy 31
CKapror Ha Jii Jep>kaBHOro BHKOHaBIs. CHUparodyuch Ha 3a3HAY€HE BUIIIE,
3asiBHMKa HE MOXHA 3BUHYBAaTUTH y TOMY, IO BiH HE BHYEpHaB 3acolu
IOpUJIMYHOTO 3aXUCTy, MpO fAKlI CTBEpIKye VYpsia, TOMY YyMOBa, sKa
nependayeHa nmyHktom 1 crarti 35 KonBeniii, BukoHana. BignmosigHo Cyna
BIIXUJISIE 3ayBAXKECHHS Y pAly.

Tox, HEe MawuM 3MOrM €(PEKTUBHO 3aXMCTUTU CBOI MOPYIIEHI IpaBa
1[0/I0 OCKApPKEHHSI HEBUKOHAHHS CYJIOBHX PIllIEHbh Ha HaIllOHAJIBLHOMY piBHI,
3asiBHUK HE 3MII' pealli3yBaTH CBOrO KOHBEHLIMHOTO IpaBa, MependadyeHoro y
ct. 13: "KoxeH, yui mpaBa Ta cBoOoju, Bu3HaHI B 1iii KouBeHii, Oyio
NOpyIIEHO, Ma€ TMpaBO Ha eQEeKTUBHUN 3aci0 IOPUIUYHOTO 3aXHUCTy B
HalllOHAJIbHOMY OpraHi, HaBITh SIKIIIO TaKe MOPYIIeHHs O0yJI0 BYNHEHE 0CO0aMH,
SIK1 3A1MCHIOBAIM CBO1 O(illiitHI TOBHOBaXKEHHS". 3 OISy HA 3a3HAUYCHE BUIIIC
Cya 10oXoAuTh BHCHOBKY, IIO 3asBHUK HE MaB €(QEKTHUBHUX HalllOHAJTBLHUX
3aco0IB IOPUJIMYHOTO 3aXUCTy, K Iie¢ Bumarae ctarta 13 KonBeHmii, ais
KOMIIEHCAIlll IIKOAW, sika Oyia 3amojisiHa 3aTPUMKOI0 Y BHUKOHABUOMY
MpOBa/KeHHI. BIAMOBIAHO MaJio MicCIle MOPYIIEHHS LBOTO MOJIOXKEHHS. [5, M.
27-32, 41].

Takox ycraneHoro € mnosuiis €CIIJI cTocoBHO 3ayBaxkeHb Ypsay
BIJIHOCHO TOTO, IO 3asBHUKHA HE 3BEPHYIHCH IO CyAY JJIS BHECEHHS iX /10
CIIUCKY KPEIUTOPIB y MPOBA/KEHHI IO CIpaBl Mpo OAHKPYTCTBO OOpIKHUKA,
Cyn 3a3Hauae, 10 B YMOBaxX 3JIMCHEHHsS caHallli OOp:KHUKA, 3BEPHEHHS JO
IIOTO 3ac0o0y € 3aiBUM. Ypsia HI B OJIHIM CIpaBl HE JIOBIB, 1[0 BU3HAHHS
3asiBHUKA KPEAUTOPOM Yy MPOBAHKEHHI MO CIpaBl Mpo OAHKPYTCTBO OOPIKHHUKA
Hajano O Womy mepeBar 1 OyJio €hEeKTUBHUM JJisl BUIPABJIaHHS 3aKIHYEHHS
3BUYAITHOTO BUKOHABYOro mpoBakeHHs. Cyn 3ayBaxye, IO Y XOl
MPOBA/KEHHSI Yy CHpaBl NOpo OaHKPYTCTBO TOCHOJAPCHKUN CyJ MOXKE
3a00pOHUTH TIOBEPHEHHS OyAb-SKUX OOpTriB MIANPUEMCTBA OOpKHHKA, 1
OCTAHHE 3AJIMIIAETHCA 11032 BIAMOBIJAJIBHICTIO 3a 3aTPUMKY Y BUKOHAHHI CBOIX
3000B s13aHb MPOTATOM Mepediry Takoro npoBajkeHHs. Cya MOBTOPIOE, 1O Y
cripasi ,, Tpuxiid npotu Ykpainu” BiH BXKE€ BUpIIIYBaB, [0 Taka IMpoIEaypa,
10 3aCTOCOBYETHCS 32 MOJIIOHNX OOCTaBUH, MOKE IIPU3BECTHU JI0 MOPYIICHHS 1.
1 crarti 6 Kousenii. Cya Bupimiye, 1o HeMae TiACTaB POOWTH IHIIHMA
BHCHOBOK Y 111 cripasi [6, . 24, 28].
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JOLIIVIBHICTD OXOIIVIEHHA 3AITOBIJAJIBHUM BIIKA3OM
JAOBIYHOI'O YTPUMAHHA BIAKA3OOAEPKYBAYA

Kosanvuyx Apocnas Baoumosuu

suxnaday Pecnybnikancbkoeo incmumymy oceimu, NposiOHUL IOPUCKOHCYIbM
CAYHCOU NPUMICOKUX NACAACUPCHKUX NePeBe3eHb PeiOHANbHOIL Qinii
«llisoenno-3axiona 3aniznuysy aKyioHepHo2o mosapucmad

« Ykpaincovka 3aniznuysy

3amoBijjady Ma€ MpaBo Ha jerar. Yu Moxke JaHui MPaBOYMH OXOILIIOBATH
co0010 BKa31BKy PO JOBIYHE YTPUMaAHHS B1IKa300epKyBaya’?

UuHHMM  3aKOHOJIaBCTBOM HE IIepeadayeHo Take 3aroBiJajbHE
posnopsikenns. 3okpeMa B [IK Ykpainu BiJicyTHS I0OpUJIMd4HAa HOpMa TIPO TE,
10 3aroBifad BOJOJIE€ MPaBOM Ha BYMHEHHS 3aroOBIJAJbHOTO BiJIKa3zy, 3MICT
SKOTO B CBOIO UEPr'y OXOIUTIOE JJOBIUHE YTPUMAaHHS BiJKa300aepKyBaya [1].

AHQJIOTIYHUM YMHOM BKa3aHE IWTAaHHS BUPINIyE BITYM3HSIHA CYJI0Ba
npaktuka. CkaxiMo moctaHoBow Ilnenymy BepxoBHoro cyay Ykpainu Bin
30.05.2008 p. Ne 7 He 3akpiljIeHO IOPUAWYHOI HOPMHU IIPO T€, IO 3aroBijady,
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CKJIQJAl0OYMd CBIM 3amoOBIT, BOJHOYAC Ma€ MOJXKJIMBICTH OXOIIMTH BKa3aHHUM
MPABOYMHOM 3alOBIJAJbHUM BijJKa3, 10 B CBOK 4epry mepeadayae JTOBIUHE
yTPUMaHHS B1JIKa300/IepKyBaya [2].

CtaHoM Ha CHOTOJHINIHINA J€Hb, O]illiiiHa JOKTpUHA CIIaJIKOBOTO IIpaBa
OXOILUTIOE BEJIMKY KIJBKICTh MAaJ0J0CHIDKCHUX IMTaHb. 30KpeMa HHHI B
HAayKOBIMA JIITEpaTypl HAasBHI JiBa MPOTUJIEKHI MIAXOAU TMPO 3’ SICYBaHHS
MOKJIMBOCTI ~ OXOIUICHHS  JIETaTOM  PO3MOPSDKEHHS MpO  3/J1HCHIOBaHE
CIAIKOEMIIEM JIOBIYHOTO YTpUMaHHA JieraTapis. B paHid pos3Biail MH
cupoOyemMo Xxo4ya O 4YacTKOBO 3allOBHUTH HABEACHY MPOTaJMHY, BOJHOYAC
3aKJIABIIM MIITHUNA (QYHIAMEHT JJIs OJAIBIINX IPYHTOBHHUX JOCIIKEHb JTaHO1
Mpo0IeMH, a TAKOXK MOB’SI3aHUX 3 HEIO CIIPHUX MUTaHb.

Ax naronomye M. I'opmoH, mpeaMer 3aloBiIaIBHOTO BiJKa3y MOXKE
OXOILTIOBATU PO3IOPSIKEHHS, CYyTh SIKOTO TOJISITa€ B JOBIYHOMY YTPUMaHHI
Bi/IKa300/iep>KyBayua. J[OMIIBbHICT, BKa3aHOI HAYKOBO1 KOHIIEMIIIl 3raJlaHuii
BUCHHMM HAMaraeTbCs JOBECTU, CKOPUCTOBYIOUNCH TAKUMHU CYIKECHHSIMH.

Himo He B cuiiax MEpPEelKOJUTH 3aloBiJjady MOKIACTH Ha CHAJKOEMIS
000B’SI30K 3/IMCHIOBATH JIOBIYHE yTpPUMaHHs 1HIIOI ocoOu. Bkazana mymka
MOSICHIOETHCSI TUM, 110 Ha3BaHa Jis, Oy ly4l TAKUM CaMUM 3000B’S3aHHSIM, fK 1
BCl 1HIII 3000B’Si3aHHS, BOJIHOYAC TOBMHHA BHKOHYBAaTHCS 3a PaXyHOK
CllaAKoBOro Marna [3, c. 59].

Kpim M. T'oppona, 3 HayKOBUM MiJXOJOM MPO TE, IO 3alOBIT MOXKE
OXOILTIOBATU 3aIlOBIIAIBHUN BiJIKa3, CYTHICTIO SIKOTO € JIOBIYHE YTpUMAaHHS
B1/IKa300/Iep>KyBaya, MOroKYIOThCA 1HIII A0CiTHUKHA. KOoropTy Takux BUCHUX,
HaIpuKIIaa, YTBOprotoTh: B. [IponikoB [4, c. 92], B. CepebpoBchkuii [5, ¢. 134]
Ta 1HII1 JOCIIIHUKH.

Ane Tpeba BKazaTu Mpo Te, 110 3rajlaHa JyMKa HE OTpUMalia 3arajibHe
BU3HAHHS B O(DIIiHHIN JOKTPHUHI crtajkoBoro npaga. [1{o e o3Havae?

Ak Bkazye B. JlepeBHIH, mpeaMeT 3aloBiaJIbHOTO BIJIKA3y HE MOXE
OXOILTIOBATU PO3IOPSIKEHHS, CYyTh SKOTO TOJISITa€ B JOBIYHOMY YTPUMaHHI
B1/IKa300/iep>KyBaua. J[OMIIBHICT, BKa3aHOI HAYKOBOI KOHIIEMIIIl 3raJlaHuii
BUCHUI HOPOBUTHCS IOBECTHU, TOCITYTOBYOUUCH TAKUMHU CYJIKCHHSIMU.

TpuBaicTh KUTTS BiJKAa300/IepKyBada HE € BIIOMOIO. 3Ba)Kal04UM Ha Iel
(dakT, MOXKJIMBA CUTYallls, KOJIM MOXHUTTEBE YTPUMAHHS BUILE3TaJaHOI 0coOu
MEePEBUIINTH BapTICTh CIIAJKOBOTO MaiiHa [6, ¢. 368].

Kpim B. JlepeBHiHa, 3 HAYKOBUM IMiIXOJIOM PO T€, 110 3aMOBIT HE MOXKE
OXOIUTFOBaTH 3aloBIIAJIbHUIM BiJIKa3, CYTHICTIO SKOTO € JOBIYHE YTPUMaHHS
B1JIKA300/IepKyBaya, MOTOKYIOThCS 1HII AOCIITHUKUA. KoropTy Takux BUCHUX,
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HanpuKIaa, yTBoprowTh: M. bapmescekuii [7, c. 84], C. dypca [8, c. 602] Ta
1HII1 JOCIIITHUKH.

Ha namry gymKy, BapTO MOTOJUTHCS 3 TAMU BUCHHMHU, IO CTBEP/IKYIOThH
PO Te, IO 3aMOBIJAILHUMA BiKa3 HE MOXKE OXOIUTIOBATH PO3MOPSIKCHHS PO
MOKJIAJICHHS Ha CHaJKOEMIISI OOOB’S3KY 3IIMCHIOBATH JOBIYHE YTPUMAaHHS
B1/IKa300/iep>KyBaya. JJOUUIBHICTh TaK TOYKUA 30py MU CIIPOOYEMO MIJTBEPIUTH
TaKUMH JOBOJIAMH.

HamioHanbHUM 3aKOHOJIABCTBOM HE 3aKpIIJICHO OKpeMi HOPUIUYHI
MOXJIMBOCTI1, SIKUMU MOIJIM O CKOPUCTATUCS BIJMOBIAHI YYaCHUKHU IUBLIBHO-
npaBoBuX BigHOCHH. 3okpema B IIK VYkpainu Ta 1HIIMX HOPMAaTUBHUX aKTaxX
BIJICYTH1 MOJIOXKEHHSI MPO T€, 10 3aMOBiJJad MAa€ MOXJIUBICTb OXOMUTU CBOIM
3aroBITOM 3allOBITAJIbHUMN BiJKa3, IPEAMETOM SIKOT'O B CBOIO YEpPry € HaJaHHs
BIJIKA300/IepKyBauyy MalHOBOI BHUTOJM y BHIJIAJMI aIpPECOBAHOTO OCTAHHBOMY
JIOBIYHOTO YTPUMAaHHS.

3maBajnocs, M0 y BKa3aHOMY BHIIQJIKy MOKHAa 3aCTOCYBAaTH IOPUINYHY
dbopmyiy, YITKWA Ta HEABO3HAYHHMU 3MICT SIKOI 3BYYUTh HACTYHMHUM YUHOM:
JTI03BOJICHHM € T€, 1110 HE BU3HAHO 3a00pOHEHUM. AJle TaKa JyMKa € XUOHOIO.

UuHHE 3aKOHOAABCTBO TAapaHTyE TUM YHM IHIMAM YYaCHHUKAM TPABOBUX
BIJIHOCUH PI3HI IOPUAUYHI MOXJIMBOCTI. 30Kpema 3riiHOo 3 4. 1 cr. 48
Konctutyiii Ykpainu OyJb-XTO BOJIOAIE TPaBOM Ha JOCTaTHIA >KUTTEBUM
piBeHb Il ce0e Ta CBO€T CIM'l, IO BKIIIOYAE JOCTATHE XapuyBaHHS, OJIST,
KUATIO [9].

OnHadye B OKpEeMHUX BHMAJKax J00pOCOBICHA peaiizallisl 3a3HAaYCHUMHU
oco0aMu JJaHOT FOPUIUYHOT MOXKIIUBOCT1 AEKOJIN YHEMOKJIMBIIIOIOTh BIAIOBIIHI
obctaBuau. OMHUM 3 HaBeJeHUX (aKTIB € 3/1MCHIOBAHE JTaHUM YYaCHUKOM
MIPAaBOBUX BIJTHOCHH JIOBIYHE YTPUMaHHS Bijka3ooaepxkyBaya. 1o 1ie o3nauvae?

Hapeneniii ropuaudHiii il npuTaMaHH1 BIIMOBIIHI 03HAKHU. 30KpeMa BOHA
TpUBAa€ 10 HACTaHHS CMEPTI BIAKa300JepKyBadya YH OTOJIOMIEHHS WOTO
TOMEPIIUM.

OpHaue 3a )KOJIHMX 00CTaBUH HE MOTPIOHO 3a0yBaTH MPO OJWH BAXKIMBUI
dakT. 30KpeMa, BpaxoBYIOUH TE, [0 TPUBATICTD JIFOJCHKOTO KUTTS € ICTOTHOIO
TaiHOI0, HIXTO, KPIM BCEMOTYTHBHOTO Ta BCEI00JA40ro bora, He CIpOMOKHMIMA
Ha3BaTH JICHb, B IKMI BOHO 3 THX YH 1HITUX MPUYUH Oy/ie TPUTTHHEHO.

TakuMm 9YuHOM, 3 OTJISTy Ha 3TajiaHl CyPKEHHS, ICHY€E BeJIMKa HMOBIPHICTb
TOr0, IO JOBIYHE YTPUMAHHS BIJKA300J€p>KyBada, IKUM HE € 4YJIECHOM CiM’i
CIIAJIKOEMIS, HE OOMEXKEHEe B acTpOHOMIUYHOMY dyaci. Hampukian, BkazaHui
JIOTJISA]T MOYKE TPUBATH ' ATHAAIATH KaJeHIAPHUX POKIB.
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Bumie3a3snaueHa o3Haka € HEBUT1JIHOKO OKPEMUM YYaCHUKAM IUBIIBHUX
BigHOCHH. Bka3zaHe Cy/UKEHHS TMOSICHIOETbCS THUM, CIAJKOEMEIb, SKUU
TPUBAIMI Yac 3IACHIOE JOBIYHE YTPUMAaHHS BIJIKA300JIepXKyBaya, II0 HE €
ONMM3BKUM POJMYEM CIAJKOEMIIS, BCyNeped IOPUIAYHUM HOpMaM, SKI
nepeadoavyeH1 HalllOHATBHUM 3aKOHOIAaBCTBOM, Ta MOPAJIbHUM IMIIEpaTHUBAM, 1110
3arajbHOBU3HAHI  JEMOKpPAaTUYHUM CYCHIJIbCTBOM, HE 3MOXE CIIOBHA
3a0€e3ne4YnTH (P1HaHCOBE 0Jaronoyyys BCIX WICHIB CBOET CIM 1.

3BiCHO, HaBeJleHHM (aKT 0OyMOBUTh HEMHHYY€ HACTAHHS BiJAMOBIIHUX
HacnigkiB. Taka AymMKa MOSICHIOETHCS TUM, IO OKpPEM1 YYACHHUKHU ITUBUIBHUX
PaBOBIAHOCUH, OJHUMU 3 SIKUX, HANPUKIIAJ, € YICHU CIM’1 CIIaJIKOEMIIS, HE
3MOXYTh pealli3yBaTh rapaHTOBAHE iM MPaBO HA JOCTATHIN KUTTEBUU PIBEHb.
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npaso. 3emesibHe MpaBo. ArpapHe npaso. @inancose npaso. bankiBcbke
NPaBo

HOPYINEHHA HPOBA/IZKEHHS Y CIIPABI ITPO BAHKPYTCTBO:
3AKOHOJABYI HOBEJIN TA MOZKJIUBI 3J1I0B’KUBAHHSA

Maninescoxuii Onez Muxonaiiosuu
acnipanm 1-20 poxy nasuanus, opuouunuu gaxyremem Kuiscokoeo
Hayionanvnozo Yuieepcumemy imeni Tapaca Lllesuenka

[luTaHHS TOPYIIEHHS MPOBAKEHHS Yy CIpaBl Mpo OaHKPYTCTBO, sKE
CUTHAJII3y€ MOYATOK KOHKYPCHOTO IMPOIIECY, Ma€E HE JIMIIE BaXKIMBE MPAKTUIHE
3Ha4Y€HHSA, a W BiAirpae (yHIaMEeHTaIbHY JIOKTPUHAIBHY pOJb, MPOBOJISYU
pPO3MEXKYBaHHS MIK TaKUMU KIIOYOBMMU IS Taily3l MOHATTSIMHU  SIK
“HeIIaTOCIIPOMOXHICTD’, ‘“HECIIPOMOXKHICTh , ‘‘NPU3YNHHEHHS IUIATEeXIB”,
“HEOIIaTHICTh® Ta 1HIIII.

HemnnaTocnpoMOXHICTh — 11€ 3aBXAM JIMIIE MPUITYLIEHHS MPO Te, 110 B
OOpHUKa HEIOCTAaTHbO MaiHa ISl TMOTralleHHs] TPOIIOBUX BUMOT KpPEIUTOPIB.
OCKUIBKM TpHU3YyNUHEHHS IUIaTeXIB MOKE€ OYTH BHUKJIMKAaHE U 1HIIMMHU
npuunHamMu ~ [1;75-80], 30kpema  TUMYacoOBUM  pO3JaOM  CHpaB,
KOPOTKOCTPOKOBOIO BIICYTHICTIO KOIITIB To1no, 11ie I'.®. [llepmieneBuyem Oyiio
3apONOHOBAHO JBOKPOKOBUM MEXaHI3M KOHKYPCHOTO IIpoOLecy, SKHMl Ha
nepioMy eTari nependayaB BCTAaHOBJIEHHS (PAKTy HEIMJIATOCTIPOMOKHOCTI
OOpHHUKa Ta 3allyCK BU3HAYEHUX 3aKOHOM MPOLEAYP HEIIaTOCIPOMOKHOCTI,
Ha JIpyrOMY — BCTAHOBJICHHS (DaKTy HEOIUIATHOCTI Ta BH3HAHHS OOp>KHUKA
HECIIPOMOXXHUM (OaHKPYTOM).

['oBopsiuM mpo MepHuidi KPOoK “‘IBOXOAIBKK, TO 3a 3aKOHOM YKpaiHu
«IIpo BIHOBIIEHHS TJIATOCIIPOMOXKHOCTI OOp:KHMKA a00 BHU3HAHHS HOIO
OaHKpyTOM» BITUM3HSHA MpaBOBa JOKTPMHA BHUIUIAIA IIOHAMMEHINE I ATh
O3HaK HEIUIATOCIPOMOKHOCTI, 30KpemMa: 1) rpoiioBuil XapakTep HEBUKOHAHUX
3000B’s13aHb; 2) 0a30BUI pO3MIp TPOIIOBUX BUMOT; 3) O€3CHIpHICTh BUMOT; 4)
CTPOK HECIUIaTH; 5) HasBHICTh BUKOHABYOTO MTPOBaXKeHHs [2; 141].

OkpiM BKazaHUX BHUIE OOCTaBUH, 5Kl € (HOPMATBHUMU O3HAKaMU
HECTIPOMOKHOCT1, 3aKOHM OUIBIIOCTI KpaiH BHU3HAYalOTh HEOOXIJHICTh
“CKymUYeHHsI KpeAUTOpIB” SK yMOBH Il BIAKPUTTS  KOHKYPCHOTO
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IPOBA/KEHHSI, OCKIJILKH TOJIOBHA 1/1€s1 KOHKYPCHOT'O TIPOLIECY — CIIBPO3MIpHUI
PO3MOA1LI MaifHa OOP>KHUKA MK KiTbKoMa kpeautopamu [3; 411].

Ko pO3TASHYTH 1HO3EMHHUM JOCBI WIOJMO TIJACTaB MOPYIICHHS
IPOBA/KEHHSI PO OAHKPYTCTBO, TO MOXKJIMBO BUAUIATUA HACTYITHI M1JIXO/IH:

1) “Cash flow test” (mpunuHeHHsT OOP>KHUKOM 3JIMCHEHHSI MOTOYHHX
BUILIAT) :

* [IpocTuii (6€3 BCTaHOBJIEHHS BUMOT L1010 CYMH Ta CTPOKY);

» KBanmidikoBanuii cymMmoro (BCTaHOBJICHHSI TTIOPOTY CyMH, HEOOX1JTHOI st
HNOPYUIECHHS TPOBAXKEHHS);

» KBamdikoBanuii CTpOKOM (BCTAHOBJICHHS MIHIMAJIBHOTO CTPOKY
HEIUIaTOCIIPOMOXHOCT1, HEOOX1JTHOT JJIsl TOPYILICHHS TTPOBAJIKEHHS);

» KBaymdikoBaHuil HOPUCAUKINIHHUM aKTOM (pIlIEHHS CyIy a0o 1HIIOTO
IOPUCAUKIIIMHOTO OpraHy, SKUM IMIATBEPIKEHO CcyMy Oopry Ta/abo CTpok
HECIUIaTH).

2) “Balance sheet test” (gedinut OamaHCy — HEBIANOBIAHICTh aKTHBIB
NOTOYHUM IacHUBaMm).

3) “baHKkpyTHUI aKT’ — BUYMHEHHS OOPKHUKOM ab0 HOro MOCaJ0BUMU
ocobamu JIiiA, SIK1 CIIPSIMOBAaHI Ha MIKOAY KPeIUTOpaM Ta MOXKYTh CBITUYHUTH TIPO
MITOTOBKY JO MOMJIHUBOTO OaHKpyTCTBa ((IKTHBHI TUIaTEX1, BUBEIACHHS
aKTHUBIB TOIIIO).

Jlnst mpuknagy, B ABCTpamii JIjsi MOPYIICHHS] MPOBAKEHHsSI HE0OXiIHa
HAsBHICTh HACTYIIHUX €JIEMEHTIB: MIPEA'sIBIIEHHA JO OOpXHUKA BUMOTH Y
po3mipi He MeHIIe 2 000 aBcTpamichKUX 101apiB, HEBUKOHAHHS ITI€T K BUMOTH
npoTsaroMm 21 gHS 3 MOMEHTY i1 OTpUMaHHS Ta BIJCYTHICTh BUMOT (OOMEXEHb )
o 1oOpoBiIBHIN JikBialii (cash flow testkBamiikoBaHUN CTPOKOM 1 CYMOIO).
VY ®paHilii - HeCIPOMOXKHICTh BUKOHAHHS TPOIIOBUX 3000B's13aHb OPOTITOM 45
JTHIB Ta HasABHICTh HEBIAMOBITHOCTI PO3MIPY MPOCTPOUYCHUX 3000B'sI3aHb
HasBHUM akTuBam(moeaHaHHs cash flow test Ta balance sheet test ). Y bpaszumii
nepen0davyaroThCs HACTYMHI aJbTePHATUBHI MJCTABU: HECIIaTa 0Opry y po3Mipi
40 wMiHIMaTpHUX 3apo0iTHUX 1uiaT (Ooim3bko 286 000,00 rpuBeHn), abo
HecIylatTa Oopry MmiJ 4Yac MNPUMYCOBOTO BHUKOHAHHs pIIIeHHS cyay, abo
BUMHEHHS 6 THUIIIB JIii, K1 MiATBEP/KYIOTh HEIUIATOCHPOMOKHICThH ((PIKTHUBHI
maTexi, BUBEJACHHS akTUBIB Tomo) (moemHanHs ‘“‘cashflow test” Ta
“OaHKpyTHOTO aKTy”). [3]

3rinHo 4. 2 cr. 34 Koxaekcy kpeauTop A0 3asBU OPO BIIAKPUTTA
NPOBA/KEHHSI y chpaBli Mpo OaHKPYTCTBO JIOJA€ JIMILE: JOKa3H CIUIaTH
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CylloBOro  300py;  JIOBIPEHICTb; IOKa3W  aBaHCYBaHHA  BUHAropoiu
apOITpaXXHOMY KEPYIOUOMY; I0Ka3U HAJICHIIAHHS OOP>KHUKY KOTIii 3asiBHU.

Otxe, Konekc He mnependayae OyIb-IKOT0 MIHIMAJIBHOTO MOPOTY CYMH,
sKa HeOoOXi1JaHa JIs 1HIIIFOBAaHHS MPOBAHKEHHS MpOo OaHKPYTCTBO. HasBHICTH
pIIIIEHHS CyAy Ta HEMOXKJIMBICTh BUKOHAHHS TAKOTO PIIIEHHS Y TPUMYCOBOMY
MOPSIIKY TaKOK HE BUMAraeThCsl.

Konmekc Ha 3amiHy IHCTUTYTY O€3CHIPHOCTI BHMOI KPEIUTOPIB Ha
3aKOHOJIJaBUOMY PIBHI1 BBOJUTH MOHSTTS HAsIBHICTh 00 BIJICYTHICTH ‘‘CIOpPY TIPO
mpaBo”  YUM  JIOKOPDIHHO  3MIHIOE  METOJoJoriro  Ta  (dutocodiro
IHCTUTYTY 1HII[IFOBAHHS IIPOBAKEHHS MPO OAHKPYTCTRBO.

Ak 3rigHo 3akoHy Ykpainu «lIpo BIJHOBIEHHS IJIATOCITPOMOKHOCTI
Oop>kHHMKA a00 BU3HAHHS HOro OaHKpyTOMY, Tak 1 3rigHo Koaekcy cy Bupimnye
NUTAHHA BIAKPUTTS TMPOBAHKEHHS MpO OAHKPYTCTBO Y IMIJATOTOBUYOMY
3aC1/IaHHI.

SIKI0 MpOBaJKEHHA y CHpaBl BIAKPUBAETHCS 3a 3asBOI0 KpPEIUTOPA,
rOCTIOJAPChKUM CyJl TepeBipsie MOXKIUBICTh OOpKHUKA BUKOHATU MailHOBI
3000B'sI3aHHS, CTPOK SKWUX HAcTaB. BOpKHUK MOXe HaJaTH TMiATBEPHKEHHS
CIIPOMOYKHOCTI BHMKOHAaTH CBOi 3000B'A3aHHS Ta MoracuTu Oopru (4. 3 cT.
39 Konekcy Ykpainu 3 mpouenyp OaHKpyTCTBA).

Konekcom He meramizyeTbesi MPOIEAypa Ta aITOPUTM MEPEBIPKHA CyIOM
CIIPOMOYKHOCT1 OOpPKHUKA BUKOHATH CBOI 3000B'sI3aHHSI.

Cyn BiAMOBIISIE B BIAKPUTTI MPOBAHKEHHS Y CIpaBl Mpo OaHKPYTCTBO,
SKIIO: BUMOTH KPEAWTOpa CBIIYATh MPO HASBHICTH CHOPY MPO MPaBO, SIKAN
I1IsITa€ BUPIIEHHIO Y MOPSAIKY MO30BHOTO MPOBAKEHHS; BUMOTH KpeAUTOpa
(KpeauTopiB) 3aJI0BOJICHI OOPXKHUKOM y TOBHOMY OOCS31 JO0 IMATOTOBYOIO
3aciganHs cyny (4. 6 cr. 39 Koaekcy Ykpainu 3 mpoiieyp OaHKpYyTCTBa).

Konekc He nae BU3HaueHHs a00 TIIyMau€HHS MOHATTIO «CHIP NPO NPAo.
[Ipyu 1pOMY TiIyMaueHHs BKa3aHOTO TEPMIHY MOXYTh OyTH JIOCHUTH
MUPOKUMU. GopMallbHA HE 3roJa 13 TPOIIOBHMH BHUMOTAaMU KPEAUTOPA;
3alepeyueHHs TMpaBa KPEAUTOpa Ha CTATHEHHS BIAMOBIIHOI CyMHU KOIITH;
He3rojia OOpI)KHUKA JIHIIe 13 popMaTbHUMH OOCTaBMHAMM (BH3HA€E TPaBO, aje
3anepedye po3mip 0opry). TakuM 4MHOM, MTOHATTS «CIIIP MPO MPABO» MONKIIUBO
BIJIHECTH JI0 KaTeropii OIIHOYHUX MOHSATH, 1110 MPU3BEAE 10 HAIBHOCTI PI3HOTO
Horo TiymMadyeHHs CYJOBMMU OpraHaMd Ta yYacCHUKaMH MPOBAHKEHHS IPO
OaHKPYTCTBO.
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Konmekc Takox mependadae 3MiHM 1 B 1HCTUTYTI 1HIIIFOBaHHS
MPOBA/KEHHST MNpO OaHKPYTCTBO 3a 3asABOI0 CaMoro OOp»KHUKA. BOpKHUK
3000B'A3aHUN 3BEPHYTHUCS B MICSUYHHUM CTPOK JI0 TOCIOJAPCHKOrO CyAy 13
3asiBOI0 MPO BIAKPUTTS MPOBAHKEHHS Y CHpaBl Mpo OAHKPYTCTBO Yy pasi
BUHUKHCHHSI TaKWX OOCTaBHUH: 3aJOBOJICHHS BHMOT OJHOTO a00 KUIBKOX
KPEIUTOPIB TPU3BENIE O HEMOMKIMBOCTI BHUKOHAHHS TPOILIOBUX 3000B'S3aHb
OOp>KHMKa B TIOBHOMY  00Cs31  mepea  IHIIMMH  KPEIUTOPaAMH
(3arpo3a HEIJIATOCIIPOMOXKHOCT1); B 1HIIUX BHIIQJKaX, Iepel0adueHUux UM
Konexcom (4. 6 ct. 34 Konekcy Ykpainu 3 mporieayp 0aHKpPYTCTBA).

OO00B's130K 3BEpHEHHS OOpXKHUKA 13 BIATMOBITHOK 3asBOI0 MICTUBCS 1 B
3akoHi Ykpainu «I[Ipo BIJHOBJIEHHS IUIATOCIPOMOXHOCTI OOp>KHHKA abo
BU3HAHHSI MOro OaHKpyTOM», MPOTE HE Mepeadavyaioch TI€EBUX MEXaHI3MIB
CTUMYJIIOBaHHs OOp>KHUKA MOJaBaTH TaKy 3asiBY.

Kojaexkcom BBOAUTHCS cOMijlapHa BIAMOBIIAIBHICTh KEPIBHUKA OOp)KHUKA
3a MOPYIIEHHS BUMOT TOJaHHS 3asBH MPO OAHKPYTCTBO CamMoro OOp KHUKA.
SIKmo KepiBHUK OOpXHHUKa JIOMYyCTUB MOPYLIEHHS ILKUX BHUMOT, BIH Hece
COJIIAPHY BIAMOBIIAJIHICTh 32 HE3aJ0BOJICHHSI BUMOT KpeauTopiB. [lutanus
NOPYUIECHHS KEPIBHUKOM OOp)KHHMKA 3a3HAYEHUX BUMOI MIJIATAE PO3TISALY
rOCTOJAapChKUM  CYJIOM TIpU  3[1ACHEHHI TPOBAKEHHS Yy CIpaBl Mpo
O0aHKPYTCTBO. Y pa3i BUABJICHHS TAKOTO MOPYIICHHS MPO II€ 3a3HAYAETHCS B
yXBaJll TOCMOAAPCHKOTO CYIy, IO € MiJICTaBOIO ISl TIOJANbUIOTO 3BEPHEHHS
KPEIUTOPIB CBOIX BUMOT JI0 3a3HAUYEHOI OCOOH.

[HCTUTYT coJliIapHOI BIJIMOBIJATLHOCTI KEPIBHUKA OOpKHUKA € HOBUM Ta
OPOTPECUBHUM I YKPaiHCBKOTO 3aKOHOJABCTBA MPHU3BAHUN MOCUIUTH
rapanTii mpaB KPeAUTOPIB Ta CTBOPUTH HOBI JIXKEpea MOTalleHHs BUMOT TaKUX
KpEeIUTOpIB. 3 1HIIOTO OOKYy Taka HOBEJa MOXE€ MPU3BECTH J0 3POCTAHHS
KUIBKOCTI 3asB PO 0AaHKPYTCTBO, MOJAaHUX CAMUMH OOPKHUKAMH.

CrpolieHHs 1HIIIIOBaHHSA TMPOBAKEHHS MPO OaHKPYTCTBO JO3BOJIUTH
KpEeIUTOpYy oOMpaTH Ha BJIACHUM PO3CYd CTPATETII0 3aXHCTy CBOIX TpaB:
M030BHE MPOBAHKEHHSIM a00 MPOBAKEHHS PO OAHKPYTCTBO.

Bapto okpemMo BIAMITUTH, IIO0 TOCHOJAPCHKUN CyJl Ma€ MPaBO 3aKPUTH
MPOBAPKEHHS y CIpaBi Mpo OaHKPYTCTBO, SKIO TOCTOJAPCHKUM CYJIOM HE
BCTAHOBJICHI O3HAKH HEIJIATOCIIPOMOXXHOCTI OopkHuka (m.8 4. 1 ct. 90
Konekcy). Bkazani Bullle HOBEJIM 3aKOHOJABIIS JIa€ MiJCTaBU BOAYaTH JIOTIKY
3aKOHOJIABIISl Y BCTAHOBJICHHI MPE3YMMIlli HEMJIATOCIPOMOKHOCTI OOpIKHUKA,
KWW HE CIUIaTUB OOpT, BUKIIFOUEHHSIM 3 SIKOTO € HAasIBHICTH CIIOPY MPO MPaBo.

41



3BaXkalouu Ha BIJCYTHICTh YITKOTO 3aKOHOAABYOTO BHU3HAUYCHHS MOHSTTS
“criopy mpo nmpaBo’”’, CKaCyBaHHsI MOPOTIB II0JI0 CTPOKY Ta CyMU HEBHUKOHAHHX
IPOIIOBHX 3000B’s3aHb, HAa pa3l ICHYIOTh IEPEIyMOBH IS OE3ITiACTaBHOTO
3JI0BKMBAHHS MPABOM Ha 1HILIIOBAHHS MOPYILIEHHS POBAKEHHS y CIIpaBi Mpo
O0ankpytctBo. Ilpu mpomy mepegdadaeThcs, MO Taki Jii BUMHATUMYTHCS SIK
caMUM OOpP>KHHMKOM, TaK 1 KPeAUTOpaMHu, B TOMY YHCII 3aJisI €KOHOMIYHOTO
IIaHTaXXy OOp)KHUKA UM 1HIIUX KpeauTopiB. [Ipu 11boMy B OUIBIIIOCTI BUIIAIKIB
TaK1 Jii 30BHI MalOTh MPaBOMIPHUMN, MiANAaI0UH ITi[ BU3HAYCHHS 3JT0BKHUBAHHS
IpaBoOM, IIiJI SKMM B HayIll PO3yMIIOTh “BOJIbOBY Ta YCBIJIOMJICHY ISUIBHICTB
(i) cy0’exTa 3 HEIOOPOCOBICHOI peai3allii CBOro cy0’€KTUBHOTO IIpaBa He 3a
WOro NpPU3HAUYEHHSIM, IO 3alOJII0€ IIKOIY CYCIUIBHUM IHTEpecaM Ta/abo
0COOMCTUM 1HTEpecaM TPETiX OCI0 UM CTBOPIOE peaNIbHY 3arpo3y ii 3amoaisiHHS
npu GopMaJibHIN TPaAaBOMIPHOCTI TaKOi TisTbHOCTI [4; 34]

3a Takux oOcTaBUH, MpU 30€peKeHHI MPOMOHOBaHOI penakiii Kogekcy,
Yl HE €IUHOI TIePeIIKOJOK I 3amo0iraHHs BUIAIKaM MO10HUX
3JIOBXKMBAHb CTaHE CyJOBa TMpaKTHKa, fAKa cPopMye MPaBO3aCTOCOBYUI
OpIEHTUPHU IWIOJI0 TEPMIHY CIIp MPO MPaBO, a TAKOX IIOJ0 3aCTOCYBaHHS
nonokeHb crarti 43 TTIK VkpaiHu, IHIIMX 3aKOHOJABYMX HOPM IIOJ0
HEMPUIIYCTUMOCTI ~ 3JIOBKMBAaHHS  MaTeplalbHUMU Ta MPOLECyaTbHUMU
MIpaBaMH.
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3ABJAHHS MPOLEJAYP BAHKPYTCTBA (HECITPOMOYKHOCTTI)
3A KOJAEKCOM YKPATHM 3 IPOLIEJYP BAHKPYTCTBA

Maninescvkuit Onee Mukonauosuu
acnipaum [-20 poky HaguanHs, opuduunul gaxyiemem Kuiscvkoeo
Hayionanvnozo Yuieepcumemy imeni Tapaca Lllesuenka

B VkpaiHi TpuBaiOTh MpOILECH COLIAIbHO-€KOHOMIYHUX Ta CYAOBO-
npaBoBUX pedopM, 0COOIMBE MICIE B SIKHMX 3aliMa€e 3aKOHOJIaBY€ OHOBJICHHS
MPOLETYP HEMIATOCITPOMOKHOCTI.

Ak 3a3HauaB aMmepukaHChbkuil ropuct [aponbn Jlack, “micis KokHOI
cepiio3Hoi aenpecii ceHat Cnionyuenux [lITatiB 3HOBY BUBYaB 3aKOHOJABCTBO
npo HecnpoMoxkHICTE” [1; 750]. I{iero KOpoTKOWO (Ppa30r0 MOXKHA MOSICHUTH
IMOOKY B3a€EMOTIOB’S3aHICTh Ta aKTYAJIbHICTh MUTaHHSA peopMyBaHHS raimysi
HEIUIATOCIIPOMOXHOCTI HE JIMIIE JUIsl BITYM3HSHOI MPABOBOI CUCTEMH, a W
€KOHOMIKM YKpaiH