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Koncruryuiiine npaso. KoncruryuiiHe npouecyajibHe Ipaso.
AMiHiCTpaTHBHE MPaBO. AIMiHICTPATUBHE NpoLecyabHe npaBo. MurHe
Ta NOJaTKOBe npaBo. MizkHapoaHe npaBo. MyHinunajabHe NPaBo

MHWPHE BUPIINIEHHSA MIZDKHAPO/JHHUX CIIOPIB Y KTACUYHOMY
TA CYHACHOMY MI’KHAPO/IHOMY ITPABI HA ITPUKJIAI
MIZKHAPOJHOI'O APBITPAKY

Twganosa I'anuna Onecigna

cmyodenmka 2 Kypcy mazicmpamypu, cneyiaiorocmi « Misxcnapoone npagoy,
Inemumymy midicnapoonux eionocun Kuigcbko2o HayioHaibHo20 YHigepcumemy
imeni Tapaca Lllesuenxa

VY cydacHOMY B3a€EMO3AJIC)KHOMY CBITI BUHUKHEHHSI MI)KHAPOJHUX CIIOPIB
Ta iX BPETYJIOBaHHS 3HAYHO BIIPI3HSETHCSA BijJ CUTyallli, 110 Maja MicUe J0
BUHUKHEHHS TJ100aibHOT cuctemu mupy Ta Oesnexku OOH. Sxmo po ii
CTaHOBJICHHS] MUPHE GUPIUIEHHA MINCHAPOOHUX CROpPI6 OYIIO JUIIE CIOCOOOM
MIHIMI3aIlli peCYpCHHUX BTpaT MOT0 YUYaCHUKIB, TO HUHI BOHO € iIMHEPAMUueHUM,
X0U I «MOJIO0UMY, MIHCHAPOOHO-NPABOBUM NPUHUUNOM, TIOPYIICHHS SIKOTO
HE JMIIe 3aBaae 30MTKIB MaTepialbHOTO XapakTepy, a ¥ NpHU3BOIUTH [0
HETATUBHUX PEeNyTalliHUX HACJIIKIB.

3a BucioBoM B.E. I'pabaps, Hayka MI>KHaApOJHOTO MpPaBa € «HAYKOK MPO
MHp», CaM€ TOMY MHUPHE BHPIIICHHS MDKHAPOJHUX CIOPIB MOXKHA BBaXKATH
UEHMPAIbHUM  THCHIUMYMOM  MINCHAPOOHO20 npasa. llutanus iioro
dbopMyBaHHS J0Ci € JUCKYCIMHHUM, OCKUIBKM JIeSKi 3HaHI HayKOBIII
(Jlammwxencekuit A.M., bytkeBnu O.B. Ta 1H.) TOBOJSTH CTapOJaBHI BUTOKHU
MHPHOTO BpPETYJIOBAaHHS MDKHAPOJHUX CYIIEPEUOK, TOJI SIK I1HIIN BYEHI
(Ilymmin E.A., JleBin /I.b. Ta 1H.) cTOSTh Ha MO3UIlII BIIJIIKY CTPOKY HOIO
icHyBaHHs Bij ['aa3bkux MUpHUX KOH(EPEHIIii.

3Ba)kKar04u Ha PI3HOMAHITTA 3aC001B MUPHOT'O BUPILICHHS MDKHAPOHUX
CIIOPIB, BBAXAEMO 3a JIOLUIbHE PO3MNISIAATH PO3BUTOK BHINE3a3HAYEHOTO
IHCTUTYTY MDKHApPOJHOTO TMpaBa HA NPUKIAOL MINCHAPOOHO20 apoimpajrcy
(MidDicHapoOHO20 mpemeiicbKo20 pPo32iady) K OJHOTO 3 HAUOUIBII Y>KUBAHUX
MeXaH13MiB MUPHOTO BPETyJIFOBAHHS.

X04 3apoKEHHSI MIXKHAPOJIHOTO TPETEHCHKOTO PO3IIIALY IMOB’SI3YIOTh 3
npeBHiMu mnuBUIBanisiMu (Meconotamisi, CraponaBni ['penist, [naisa, Kurait),
OJIHAK, nepuie MDKHAPOJHUM apOITpaxk SIK BUSIB MUPHOTO BUPIIIECHHS CIIOPIB
Ha cucmemnomy pigni OyJie 3aKpiIUICHUN BXKE y KaacuuHomy nepioodi MII, a
caMme ¢ 002060pi /rcea mixc Beauxkoopumanierwo ma CIIIA 1794 p. 3rinHo 3
UM JOTOBOPOM, OyJI0 CTBOPEHO TPH 3MIIIaH1 KOMICIi 3 CYJJOBUMH (PYHKIIISIMHU:
1) nns BcranoBieHHs kopjoHiB Mix CIIIA 1 Kanamoro; 2) mna po3risay
1030B1B (h13UYHUX 0CI0 y 3B'A3KY 3 3aXOIJIEHHSIM TOPTOBUX CYJEH (pO3TJIsSHYJIa
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565 cnpag); 3) mis BupimieHHs nuTaHb noBepHeHHS CIIIA BoeHHMX OOpriB.
OnnHa koMmicisl CKIagagacs 3 TphoX 0ci0, JB1 1HII - 3 TI'STH KOXHA, JI0 TOTO X BCI
YJIeHU KOMICiH OyJM aMepUKaHChKMMHM YW aHTJIIHCHKUMHM TpoMajsHaMu /
niggaaumi [2, c. 77].

Came 3aBasiku noroBopy [xes incmumym mixcHapoonozo apoimpasicy
Habyeac nowupenHsa B €BPOIECICEKOMY 3arajJibHOMY MIXXHApOJHOMY TpaBi |3,
c. 291]. Tak, 3 1794 poky no Ilepmioi I'aazpkoi MupHOiI KOH(epeHIii Oyio
YKJIaJIeHO Oubliie 225 KOHBEHI[I PO CTBOPEHHS MpemeiicbKuXx cyoig 1 OiybIe
100 koHBeHII#, $fKi BCTAHOBIIOBAJIM, IO CIOPU TOBHHHI PO3TISAATUCS
apoimpaxccnum winaxom. binplie TOro, 10 3aBEpIICHHS] TPOMAASHCHKOI BIHHU
B Amepuili Oyino mpoBeaeHo 13 apOirpaxkiB Mk BenukooOpuraniero 1 CIIA.
Mix €BpONIEHCHEKUMU XK JIepKaBaMHU 3a 11ei yac 0yJio CTBOPEHO 24 TpeTeChKUX
Cyau, a Takox |4 cyaiB MDK €BpONEUCHKUMHU 1 JATUHOAMEPUKAHCHKUMU
nepxxaBamu [4, c. 98-99].

3HAYHOIO BIXOKO B ICTOPIi MIXKHApPOJHOTO apOITpaky BapTO BBaXaTu
AH210-AMEPUKAHCbKUIL apOimpayxc no cnpaesi Kpeiicepa «Anavama» 1872
POKY, 0 CTajia HAMOUTBIIIMM MI>XHAPOJIHUM CIIOpoM 3a Bee XIX CTOMTTS K 3a
3HAUYEHHSIM CTOPIH, 0 Opajiy B HbOMY Y4YacTh, TakK 1 3a XapaKTEpOM MMUTAHb, K1
BiH 3auinaB. JKeHeBchkuil apOiTpax 1871-1872 poky ckiagaBcs 3 I’ ATH 0Ci0,
SK1 y CIIBBIIHOIIEHHI Y€TBEPO MPOTH OJHOTO (AHTJIMNIIS]) BUHECTH PIIICHHS Ha
kopucth CIIIA, sixke BennkoOpuTaHisi NOBHICTIO BUKOHaA [4, c. 99].

HaykoBeup Hryen Kyokx Jlinp, aHamidyioud chopaBy Kpekcepa
«AnabaMay», MIMIIOB BUCHOBKY, IO L€ OyB mepuiuil 6unadoK BUHECCHHS
apOITpa)KHOTO PIIICHHS, B OCHOBY SKOTO TOKJIAJCHO 3ACHIOCYBAHHA HOPM
MidHCHAPOOHO20 npaesa |5, c. 89].

s cnpasa nocnpuana cmeopenHo apoimpaxcie O0na GUPIUIEHHA
Mmixcoepicasnux cnopie. IlinTBepmkye me Tou dakt, 1mo mporsarom 30-
JITHBOTO TEPIOAY TICHA PO3MISAY «aladaMChbKOro» MUTAHHS OYJIO YCHIIIHO
posrisinyTo 6im3bko 100 copas [4, c. 99].

Bonopo3ainbHOI0  cMyroro  (OpMyBaHHST MHUPHOTO  BPETYJIFOBaHHS
MDKHApPOJHUX CIIOPIB, 30KpeMa IIISXOM MIXXKHApOJHOTO apOiTpaxy, CTallo
npoBeacHHs I aazvkux kongepenyiii mupy 1898 ma 1906-07 pokie - nepuinx
KOH(EpeHIii, B X0l SAKUX PO3POOJISINCh MUTAHHS MHUPHOTO BUPIIICHHS
CIOpiB, 10 OYJI0 BTUICHO Y MNPUUHATTI 080X Koneenuint «llpo mupne
supiwienna mincnapoonux cymuyok» 1899 poxy ma 1907 poky eionoegiono.
JIns Hammoi K TeMaTUKU BaXxJIUBUM € Te, 1o Iaa3zvka koneenuia 1899 poky
Koau(QiKyBaga TPETEUCHKUN pO3TIA SK MHUPHUM 3acid BperyiatoBaHHS
MDKHApPOJIHUX CIIOPIB, 110 JUIIIOCH He3MiHHUM 1 B KonBenitii 1907 poky [6].

binbime Toro, 3rigHO 13 UMU KOHBeHUIsiMU y 1901 p. y Taasi Oyna
ctBopeHa Ilocmiiina nanama mpemeiicokozo cyoy (uu Ilanama
Mixicnapoonozo apoimpasicy), AKa cmaia nePuiUM CeImoesuUM apoimparxcHum
MEXAHIZMOM GUDIUIEHHA MIJDICHAPOOHUX chopie. Jlanuii opraH icHye qoTenep 1
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€ KOMIIETEHTHUM III0JI0 BCIX BHIIAQJIKIB TpeTerchkoro po3risany. [lonpu HaszBy,
Ha TMOCTIMHIA OCHOBI (PYHKIIIOHYIOTH JIMIe AMiHicTpaTuBHA pana IlocTiiiHoi
nmajaTd TpeTerchKoro cyay 1 MibkHapojHe Orwopo (KaHIEspis) Ha 4ol 3
['eHepanbHUM ceKpeTapeM, sike BIAMOBIIAE 3a CKIMKAHHS TPETEHUCHKOIO Cyny y
BUIIAJIKy 3BEPHEHHS I110JI0 1IbOTO CTOPOHU KOHPIIKTY [7, ¢. 168-169].

BaxnuBo 3a3HauWTH, 10 apOimMpa’)cHuil NOPAOOK GUPIULIEHHA
MINCHAPOOHUX CHOpi6 nepeddaueHull y paoi CY4aAcHUX MINCHAPOOHO-
npaeosux axmie. Ctaryri OOH 1945 p., B AMEpUKaHCHKOMY JOTOBOPI MpPO
MUpHE BperymoBaHHs 1948 p.; €Bpomneichkiii KOHBEHII TIPO MHPHE
BperyoBadHs cyrnepeuok 1957 p.; Ilporokom Kowmicii 3 mocepeaHuITa,
npuMUpeHHs 1 apOiTpaxy 1964 p.; Koueniii 3 Mopcbkoro mpasa 1982 p.;
KonBeniii npo 0o0poTb0y 3 HE3aKOHHUMHU aKTaMH, CIPSIMOBAaHUMHU MPOTHU
0e3MeKu MOPChKOTo cyaHoIIaBcTBa 1988 p. 1 T.4.

Jlo TOro 3 TpPETEUCHKUU PpO3TJsA] 3aKpIUICHUH Yy MIKHAPOIHUX
JIOTOBOpAax, YKIAJEHUX B paMKax MIDKHAPOJHHUX PETiOHATIbHUX OpraHi3allii,
Hanpukiag y Konseniii 3 npumupenus ta apoitpaxxy HBCE 1992 p., ta Ha
pPIBHI JBOCTOPOHHIX JOTOBOpPIB, Hampuikjiaang B JloroBopi mpo NPUMHPEHHS,
CyJIOBOMY BHPIIIEHHI 1 apOiTpaxki, ykiajieHomy Mk BenukoOpuraniero 1
[IBetinapiero 1965 p. ta in. [8, c. 471-472].

VY cydacHOMy MIXHapOJHOMY apOITpaXHOMY PO3IJIsi/ll 3aCTOCOBYIOThHCSA
HOPMHU MIKHAPOJHOTO TpaBa. Pa3om 3 THUM, CTOPOHU MOXYTh IOMOBUTHUCS HPO
épaxysannsn apoimpascem i inuwio2o npaea. llpuknanom uporo € cnpaea Trail
Smelter 1935 p. (CIIA mnporu Kananu), e CTOpOHM JOMOBUJIUCSA MPO
3aCTOCYBaAHHS SIK MIKHApPOJHOTO TipaBa, Tak 1 mpasa CIIIA [8, c. 472]. .

[{ikaBuM € TOU (HaKT, 110 3arajibHe BU3HAYCHHS HOHAMMA «apoimpaicy
0e3 mpuB’A3KH JJO KOHKPETHOTO TPETEUCHKOTO Oprany 0yio dawne quute y 2001
p. Miuixnapoaaum Cynom OOH y piwenna no cnpasi «/lenimimauin
MOpPCbKUX KOPOOHI6 | mepumopiaivui numanna mixc Kamapom i
baxpeitnom», y KoMy 3a3HAYa€THCS, 110 TEPMIH «apOITpax» y MmyOaiyHOMY
MDKHApOJIHOMY TIpaBl 3a3BUYall CTOCYEThCA «BPETYJIOBAHHS MPOTUPIY MIX
JepKaBaMH 3 JOIOMOIOI0 CYJJIIB, SIKHX OOHMpPArOTh I K JIep)KaBH, HA OCHOBI
moBaru Ao npasa» [2, c. 82].

Omoice, pO3TISHYBIIN MUPHE BUPILIEHHS CIOPIB KPi3b MPU3MY PO3BUTKY
MDKHApOJIHOTO apOITpaXky, MOKEMO BUJIUIUTH HACTYIHI ONOPHI MOYKU 1020
PO3BUMKY 8 NEPi00 KAACUUHO20 MINCHAPOOHO20 npaesa: norosip [xes 1794
p., «amabamcbkuit» mponec 1872 p. Ta ctBOopeHHsa IlocriitHoi mnanatu
Tpererickkoro cyay y 1901 p. 3akpimieHHS MDKHApOJHOIO apOiTpaxy
YUCEIBbHOI MIDXKHAPOJHOK JIOTOBIPHOIO MPAKTUKOI CYHACHO20 nepiody
CBIIUUTH MNPO IHTEHCUBHO 3pPOCTAIOYY POJb JOCIIKYBAaHOTO HAaMH 3aco0y
MHPHOTO BUPIIIEHHS MIKHApPOJHUX CHOPIB Ta MIABUINCHHS CTYMNEHS OBIpH
JIEpKaB 10 JaHOTO MEXaHI3My.
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[uBiibHe Ta ciMeiiHe npaBo. LluBijibHe MpouecyaJabHe MpPaBo.
Komepuiitne npaso. ZKut/ioBe npaso. 3000B’s13a/ibHe nnpaBo. MizkHapoaHe
NnpuBaTHe NMpaBo. TpyaoBe nNpaBo Ta NpaBo COUIAJIbHOIO 3a0e3MeYeHHs]

11010 TEHAEPHOI JMUCKPUMIHALII Y COEPI OIJIATH MPALI

binyc Anina Kocmaumunieua

cmyoeumxa [ncmumymy nid2omosku kaopie ons opeauie FOcmuyii Ykpainu,
epyna 04-18-02, Hayionanvruii ropuouuHull ynisepcumem imeni Apocnasa
Myopoeo, m. Xapxis

B VYkpaiHi Ha KOHCTUTYIIHHOMY pIBHI TapaHTY€TbCs PIBHICTh MpaB 1
3a00pOHsA€EThCSL AUCKpUMiHaiisa. BiamoBigHo a0 cr. 24 OCHOBHOro 3akoHY
IrpOMaJIsTHA MalOTh PIBHI KOHCTUTYIIMHI IIpaBa 1 CBOOOJIU Ta € PIBHUMHU MEPE]
3akoHOM [1]. Bingbin Toro, 3arainbHi MPUHIIMIN PIBHOCTI YOJOBIKIB 1 KIHOK Ta
HEJIONMYIIEHHS JTUCKPUMIHAIllL, Y TOMY 4YuCil y cdepl mpalil, 3aKpIIieH] psijioM
MDKHApOJHUX aKTiB: 3arajbHOK0 Jekjapaiiero npaB moauau (1948 p.) [2],
Kongeniieto OOH «Ilpo mikBigaiito ycix GopM AUCKpUMIHALII 00 KIHOK
(1979 p.) [3], Kousenmiero MOII «IIpo auckpumiHaiio y raiy3i mnpaii 1
3aHAThY (1958 p.) [4].

TuMm He MeHII, He 3BaKar0Yu Ha BEJTUKY KUTHKICTh HOPMAaTHBHO-TIPABOBHUX
aKTiB, SIK1 TAPAHTYIOTh PIBHICTH MPaB 1 3a00POHAIOTH JUCKPUMIHAILO Y OY/1b-
SAKOMY ii TIPOsIB1, TOBEPTAIOYUCH JI0 JOCII/)KYBAHOTO HAMU MUTAHHS, B Y KpaiHi
Ha 2019 pik Oyno 3adikcoBaHo 26% po3puBY B OIUIATI Ipalli YOJIOBIKIB Ta
KIHOK. 3TiJIHO 13 JaHuMHu €Bporneicbkoi ekoHoMiuHO1 kKomicii OOH moka3Huk
TEHJEPHOTO PO3PUBY Yy PIBHI IMIOMICAYHOI 3apo0OiTHOI TuIaTH B YKpaiHi
CTaHOBUT:

o V2017 pomi — 21, 2%.
e VY 2016 pori -25, 3%.
e V¥V 2015 pomi — 25,1%.
e V2014 pomi— 23, 7 %.

JlocmipKeHHAM MHUTaHHS TeHJIEpHOI HEpIBHOCTI y cdepl omiatu mpaii
TakoXX 3aiiMaeThcsi JlepkaBHa ciy)k0a CTaTUCTUKM YKpaiHu. Buxomsuwm 3
aHaJ13y CTaTUCTHKU, MOXKHA JIINTH BUCHOBKY, 110 3ap00ITHA TjIaTa Y YOJIOBIKIB
BUIIIE HDK y XIHOK y BCIX cdepax misuibHOCTI. HaitOinpluii po3puB B Ormuiari
mpani HasBHUM y cdepl aBialii — KIHKH TyT 3apoOiisaioTh Ha 42% BIJCOTKH
MEHIIIE HIXK Y0JI0BIKM. B TOM ke Wac, HaMEHIIMMM NOKa3HWUKaAMU HaIlJICHI
chepu BOgHOrO TpaHCHOPTY (KIHKKM OTpUMYIOTh Ha 2,4% wMeHme) i
aJMIHICTpaTUBHOTO 00CIyroByBaHHs (Ha 2,1 meHte) [5].

[IpoananizyBaBiid HaBEJIEHy CTaTUCTUKY, MOKHa MJINTH BHUCHOBKY, IO
npobJieMa TeHAEPHOTO PO3PUBY B OILJIATI Mpaill B YKpaiHi A1HCHO HasiBHA, TOMY



IPOTIOHYEMO PO3TJISIHYTH 3aco0u ii  BupimieHHs. [lo-mepmie, mnoTpiObHO
3aCTOCYBaTU 3MIHU JO 3aKOHOJABCTBA Ta BPETYJIOBAaTH TE€HIEPHY CKIIAIOBY
omnaru npari. Crarreto 2 K3nll Ykpainu 3akpimieHo mpaBo Ha Mpalio sK
IpaBO Ha OJIEpKaHHA POOOTH 3 OIUIATOIO Mpalll HE HM)KY€ BCTAaHOBJIEHOTO
JEPKaBOI0 MIHIMAJIBHOTO PO3MIpYy, — BKJIIOYAIOYM NPaBO Ha BUIBHUK BHUOIp
npodecii, poAy 3aHATh 1 poOOTH, ajie y 3aKOHOJAABCTB1 HE 3aKPIMJICHO MpaBa HA
pIBHY OILIaTy Mpali 4OJIOBIKIB Ta XKiHOK. Xoua Bijg 17.10.2019 p. mo cr. 2-1
K3nll VYkpaimnm Oyno BHeceHO 3MiHM, a came: 3a0opoHa Oyjb-
sAKoi MUCKpUMIHAIlT y cdepl mpalll, 30KpeMa MOPYyIICHHs MPUHITUITY PIBHOCTI
mpaB 1 MOXJIMBOCTEH, TpsiMe ab0 HempsMe OOMEXKEHHS IpaB IpalliBHUKIB B
TOMY YHCJII 1 3aJIEKHO BIJI CTaTi, ajie MeXaHi3My peaizailii piBHOTO MiAX01y 10
OTUTaTH TIpalll YOJIOBIKIB Ta JKIHOK Ha NpakTHUIll He nependadeHo. ['maBa VII
K3nll «Onnata mpartii» He BpaXxOBY€ F€HJIEPHOTO aCHEKTY [6].

[To-gpyre, nepkaBorO MarOTh OyTH 3alpPOBAKEHI IMEBHI MPOEKTU Ta
IUIaHW, COPSIMOBAHI HAa YCYHEHHs JUCKpHUMIHALIL y OyIb-akux il mposiBax. B
Vkpaini  Posnopsypkennsm  KMY  Big  05.09.2018 p. Ne 634-p Oys
3aTBep/keHni  HamoHanpbHUW TUIaH A1 3 BUKOHAHHS PEKOMEH/aIlli,
BUKJIQJCHUX y 3aKiaouHuXx 3ayBaxkeHHsx Kowmitery OOH 3  mikBigari
JTUCKPUMIHAIIT 11010 KIHOK J0 BOCBMOI TMEPIOJUYHOI JAOMOBIAlI YKpaiHU PO
BUKOHaHHS KOHBEHIIT Mpo JKBiAAIi0 BCIX GOpPM AUCKPUMIHALII 1100 KIHOK
Ha mnepiog o 2021 poky [7]. Lum mimaHoMm mnependadyeHO MPOBEACHHS
MOHITOPUHTY PO3PHUBY B OIUIATI Mpalll, BpaXOBYIOUMU CTaTh, BUJ €KOHOMIYHOI
nisbHOCTI TipoTsiroM 2019 poky; 3A1MCHEHHST aHaI3y 3aKOHOJIaBCTBa B cepi
nparil BianoBigHo 10 Koneniii MOII Ta aHTH-TUCKpUMIHAIIMHUX TUPEKTUB
€C no Yromm npo acomiamniro Ykpainu ta €C mnpo piBHE BHHArOpPOKEHHS
YOJIOBIKIB 1 JKIHOK 3a TpaIl0 PiBHOI IIIHHOCTI, PO3POOJICHHS PEKOMEHaIlii
10JI0 yA0CKOHAJIEHHS HOPMATUBHOI 0a3u B cdepi mpaitl mpoTsirom 2020 poky;
3aPOBAJKEHHA 1  pEeryJiipHe  3A1MCHEHHS  MOHITOPUHTY  BHKOHAHHS
3aKOHOJIaBCTBA MPO MPAIfI0 B YACTUHI 3a0€3MEUECHHS MPaB KIHOK Ta Te€HAEPHOT
piBHOCTI. Haxans, pesynbraTiB mnpoBeneHoro y 2019 poili MOHITOPUHTY B
BIIKpUTOMY JIOCTYIIl HeMa, ayie Oyyio ctBopeHo [IpoekT 3akoHy mpo mparo 3
MeTOo10 peOpMyBaHHSI 3aKOHOJIABUOIO PETYJIIOBAHHS B TPYIOBHUX BiIHOCHHAX.

OTxe, BpaxoByIOUM BHUIIEHABelIE€HE, B YKpaiHi HasBHa mpoliema
TeHJEpHOT TUCKpUMIHAINT y cdepl omiaTu mpair, aje ICHYIOTh HUIAXH il
NOJIOJIaHHS, Ta 3aKOHOJABEllb 3aCTOCOBYE MEBHI 3MIHHM, IO Yy MEPCIEKTHUBI
MOBMHHI 3MIHUTH CTaHOBHILIE. Ha Hamy nyMKy, HaliJIOpedHIIINM OyJe BHECTU
3MIHM Ha 3aKOHOJABUYOMY pIBHI, Kl 3MOXYTh BIUIMHYTH Ha CHUTyalllO Ta,
3roJIoM, OA0JIaTU MPOOIEMy AUCKPUMIHALIT Y OyAb-sSKUX 11 TPOsIBAX.



Jlirepartypa:
1.  Koncrurymis Ykpainu : 3akoH Ykpainu Big 28.06.1996 p. Ne 254x/96-
BP. URL: https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-
%D0%B2%D1 %80
2. BarampHa Jeknapaiis npaB  JaoauHu:  Jlekmapamis — Opraxizari
O0'emnannx Hami B 10.12.1948 p. Ne 995 015. URL:
https://zakon.rada.gov.ua/laws/show/995 015
3. [Ipo mikBimariro Bcix ¢GopM IUCKpUMIHAINT 11070 K1HOK: KoHBeHIIis
Opranizamii O6'eqnanux Hamin Bix 18.12.1979 p. Ne 995 207. URL:
https://zakon.rada.gov.ua/laws/show/995 207
4, [Ipo nuckpuMiHaIliio B Tary3i mpaili Ta 3aHsaTh: KoHBeHIiss MixkHapoaHOT
oprasizariii nparti BIJI 25.06.1958p. No 111. URL:
https://zakon.rada.gov.ua/laws/show/993 161
5. JlepxaBHa ciryx0a CTaTUCTUKH VYkpainu URL:
http://www.ukrstat.gov.ua/
6. Kogekc 3akoniB npo mpaito Ykpainu: 3akon YPCP Big 10.12.1971p. Ne
322-VII. URL: https://zakon.rada.gov.ua/laws/show/322-08
7. [Ipo 3arBepkeHHs HamioHasbHOTO TUIaHY I 3  BUKOHAHHSA
pEeKOMEeHalli, BUKIAICHUX Yy 3aKiIiouyHuX 3ayBakeHHaX Kowmitetry OOH 3
JIKBIJAIIT JUCKPUMIHAIIT MO0 >KIHOK JO BOCBMOI IEPIOJIMYHOI JIOTOBII
VYkpainu npo BukoHaHHs KoHBEHIIT Mpo JIKBIaIi0 BCiX popm TUCKpUMIHAI]
11010 JK1HOK Ha nepiof a0 2021 poky: Poznopsymxkenns KMY Big 05.09.2018 p.
No 634-p URL: https://zakon.rada.gov.ua/laws/show/634-2018-%D1%80#Text

HayxoBwuit kepiBauK: Jlynieako OsneHa €BreHiBHA, KaHAUAAT IOPUINYHUX HAYK,
acUCTeHT Kadenpu TpymoBoro nmpaBa HarmioHambHOTO  FOPUIUIHOTO
yHIBepcUTEeTYy iMeHi fpociaBa Myporo

TPAHC®OPMAIISA ®OPM 3AWMHATOCTI B YMOBAX ITAHJIEMII

bonouk Paodion Baoumosuu
cmyoeum 11 epynu, Hayionanenuii opuouunuii ynisepcumem imeni fApocnasa
Myopoeo

[Tannemis Bipycy COViD-19 crana HailO11b11 MacIITAOHOO 32 OCTaHHI1
100 pokiB. 3MiHM $IKI BOHa HpHUBHEcHa 1 mie OyAe MNPUBHOCUTH OYIyTh
BIUTMBATH Ha CBIT 1 CYCHUIBCTBO 1€ He OJAWH pik. CTaBIIM KaTali3aTOpOM
3MIH, TIaHAEMIS MOpu3Beja A0 30UIbIICHHS IIBUAKOCTI MPOTIKAHHS
MOJIITUYHUX Ta €KOHOMIYHUX MpolieciB. PUHOK mpairi, MaOyTh, OJIHA 13 THX
chep cydacHOTo CYCHUIBHOTO JKUTTS Ha SIKi BUKJIWKAHUW BIPYCOM KapaHTHH
BIUIUHYB MepIiuM. B HOBHUX ymMoOBax KpalHW HaMmararoThCs MiJIAIITyBaTH
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HalllOHAJIbHE 3aKOHOJABCTBO MiJ] peaiii KUTTS, BPaXOBYHOYHM 3MIHHU, IO
00’ €KTHUBHO BI1J0OYJIUCS.

Momo VYkpainu, TO MOXHa CKa3aTH, IO MaHAEMis BIJIKpHJIa Ta
nornmubuiia mpobsieMu, siKi ICHYBaiIu B cdepl 3aliHATOCTI 10 1boro. IIpore,
BIIMOBITHO /10 MiJpaxyHKIB 1HBECTUIIMHOI kommaHli «Dragon Capitaly,
qucio 0e3po0ITHUX B YKpaiHi, TO 3a kBiTeHb 2020 p., 3pocina 3 npubau3zHo 9
10 20 %. 3a3HavaeTbes, 10 13 17 MIH poOOYHUX MICIb, IO BKJIOYAIOTH 1
TIHBOBY €KOHOMIKY, 3,4 MJIH YKpaiHa BTpaTuTh [5].

3rigHo nmanux MixknHapognoro Bimauny LK Ilpodcminku, kapanTuH
HEraTUBHO BIUIMHYB Ha (piHaHCH yKpaiHuiB. Tak, 69% yKpaiHIiB BiI4yJu
noripiieHHs1 (iHaHcoBoro craHoBuia; 38% JrONed BITUYJIM HETATHBHI
HACNIIKM CIajlaxy KOPOHAaBIPYCy, IO BUSIBISETHCA Yy 3MEHIIECHHI JOXOMY
ixHiX pomuH; 16% rpomMansH — mo30ymucs goxony, a 14% ociO BTpaTuimn
poboty. Y Oepe3ni 2020 poky MOKa3HUK IHAEKCY OUIKYBAHOI JTUHAMIKH
0e3po6iTTa ckimaB 168,9%, mo Ha 35,5% Bulle 3a MOKAa3HUK MHHYJIOTO
Micsis [4].

[Tepe6oi y poOOTI MIANPUEMCTB, HE3AJIEKHO BIJl iX pO3MIpy, BTpara
poOoYMX MiCIb, 3HAYHE 3HUKEHHS JI0XOJIIB HAIIMX TPOMAJISH, 3yMHHKA
poOOTH METPOMOJIITEHIB, TMPUIUHEHHS MDKMICBKOTO 1 MIX0OJAaCHOTO
aBTOMOOLIBHOTO, 3aJi3HUYHOTO Ta aBIacHOJIyYeHHs, 3MYCHUJIU OaraTbox
a0l HaOyTH HOBOTO JOCBIy — IMpaliOBaTH 3 JIOMY, CKOPHUCTAaBIIKCh
MOXJIMBOCTSIMM, LI0 MPOMNOHYIOTh Cy4YacHl TexHousorli. BonHowac, Ha
pEerioHaJbHUX pPUHKAaX TMpail YKpaiHd BiOyJIOCsS AaKTHUBHE 3pOCTAHHS
KUIBKOCTI BakaHCIA Ha BigjajgeHy poOory. OTke, HOBOIO TEHJCHIIIEID Ha
PUHKY Tmpalll B perioHax YKpaiHu, MOB’SA3aHOI0 13 KOPOHABIPYCHOIO
xBopoboro «COVID-19», crano — mepeTBOpeHHs BijgaieHoi poOOTH Ha
panToBy peanbHICTh. e Mae maTu IMIybC U1 TPOBEJACHHS 1 KUTATI3AIll]
B CITyk01 3alHATOCTI, 0 € 0€3yMOBHO MMO3UTUBHUM SIBUIIIEM.

[Ilolo MDKHAPOJAHOI CHUTyallli, TO € OYEBUJHHUM, IO CBIT CTPIMKO
3MIHIOETBCSI, PyUHYIOUM TPAJMIiiiHI ySBIEHHS MPO MDKHApOIHY OE€3IeKy 1
dbopmu  B3aeMojlli MK JepkaBamMu. [HCTUTYyTH 0araTOCTOPOHHBOTO
CIIBpOOITHUIITBA, HA AYMKY (axiBIiB MIKXHApOAHOTO LEHTPY MOJITHYHHUX
JTOCHIKeHb, 3HAXOAAThCs B TIMOOKIM Kpusl. JlepkaBu Bce MEHIIE
TOBIPAIOTH O7iHA OAHIN. HeTpanuiiiiini rio0anbH1 3arpo3u 3poCTaroTh.

He nuie Ykpaina 31TKHyJacs 13 UM PSIOM IPoOJieM, BUKJIMKAHUX
naHjeMiero. barato po3BUHYTHX €BpONEHCHKUX JAEp:KaB HE MOXYThb
MPUCTOCYBATHCS JI0 HOBUX YMOB, IO MPU3BOANUTH JI0 BEIUKUX €KOHOMIYHHX
BUTpAT.

HimeuunHa, sIK 1 1HII €BPOMENCHKI KpaiHH, 31TKHYJIACS 13 CEpUO3ZHUMHU
npobjieMaMyd Ha PUHKY mOpari. Aje Aeski rajiy3i, HaBIaKd, BiA4yBalOTh
roctpuil 1edinut pododyux pykK 1 BiA4alaylIHO ITyKaroTh Jirogei. [lepmr 3a
BCE 1I€ CUIbChKE TOCIIOJApCTBO, OCKUIBKM B JaHIM BHUIl JISJIBHOCTI
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OpaliBHUKK MOXYTh O€3MEpelIKOJHO MpalioBaThd 13 JOTPUMAHHIM
COITlaJIbHOI JMCTaHI. Y TOM ke 4ac Oe3lid TUX, XTO TpalioBaB y cdepi
HaJaHHS TOCIYT, aje y JACpKABHUX MIIMPUEMCTBAX TUMYACOBO 3AJIULIUIUCS
0e3 3apriat abo 30BCiM 3BUIbHEHI. SIK HiKOJIM 3aTpedyBaHa poboTa Kyp'epis,
Tonro. 3apa3 y HiMeuuuHi TakoXX NIJBUIICHUN MOMUT HA PENETUTOPIB 1
OHJIAITH-BUUTEIIIB.

[Tanificbkuidi pPUHOK Tpall HIKOJIM HE BIIPIZHABCA OCOOJIHMBOIO
THYYKICTIO, @ 3 MPUXOJOM TaKOr0 Ba)XKOTO BUIMPOOYBaHHS, SIK MaHIEMis,
1oro, sIK MPOPOKYIOTh (PaxiBIill, OUIKYIOTh HOB1 MOTPSCIHHS Ta PEBOJIOIIHHI
3MmiHd. [TamiiisaMm crnojgobanacs podoTa Ha JOMY, BOHM TOTOBI Ha 3HUKEHHS
3apIUIaTH, 100 He TTOBEepTATHUCS B O0(icC

3 ypaxyBaHHsAM KapaHTWHY y bputanii MUTBHOHHM TPYIAIIAX CHUIATH
ChOT'OJIHI MO JOMiBKax. bpuranii Hacammepea nMOTPiOH1 JIiKapl Ta MEICECTPH,
AKUX HE BHUCTayae KatactpodiuyHo. MicieBi rocmiTajai TaKOoX IIYKarTh
MOMIYHMKIB JIIKapiB, CaHITApiB 1 NpuUOMpanbHUKIB. KOHTAaKTHUM IEHTpam
KpaiHu, Ha SKUX y MepioJl MaHAeMii CUJIbHO 30UIbIIUIOCS HaBaHTaXEHHS,
noTpiOH1 TeaedOHHI Ta IHTepHET-0IIepaTOpH.

Hunimas nangemMis 3apaajia OUIbIl  HIX BITYYTHOTO YJapy IO
dpaHiy3pKiii eKkoHOMIII. 3a MICSIb MICAS TOro, sSK OyJ0 OroJOmIeHO
HaJ[3BUYAHUI CaHITapHUW CTaH 1 BBEJAEHO CYBOPUU KapaHTHUH, LU Taly3i,
Takl SIK TOTEJIbHUM 1 TYPUCTUYHUU OI13HEC, BUABUIUCA HEKUTTE3ATHUMU,
COTHI THUCSAY MIJMPUEMCTB 3aKPWJINCS MOBHICTIO a00 YacTKOBO. Y 3B'SI3KY 3
THUM, 110 BCl TOPTOBl LIEHTPHU, PECTOPAHU, TOTEN 3aKPUTI, TOCTPO IMOCTAJIO
NUTAaHHA IX OXOPOHHU, a II€ 3HAUYMUTh, IO OXOPOHLI TaKOX HHUHI JIyXKe
akTyasibHi. Bcei 11 cnemianbHOCTI, 3ayBaKUMO, K1 HE JAyKe OyJIu MPECTUk HI
y JIOBIpYCHY €MOXYy, 3apa3 MepekruBalOTh CBOIO POy MK MOMYJSIPHOCTI, SIK,
BTIM, 1 T1 CKpOMHI Tpodecii, 10 MalTh BIJHOUIEHHS 10 3a0e3MEYEHHS
rpOMaJisiH MPOJAYKTaMH XapuyBaHHSA. 3 TOPIIIHBOTO CHUCKY TpodeciitHuX
npedepeniiii, ae nominyBanu npauiBHuku IT cdepu, y HUHIIIHBOMY
3ayuIviInCs auiie ¢axiBill 13 iHQopMaIiiHoi Oe3neKu.

[Tannemiss KOpOHABIPYCY paauKaibHO 3MiHWJIA puHOK mpami y CIIA.
3a 4OTHUPH THXKHI KapaHTUHHUX 3aXOJiB KpaiHa BTpaTuiia OiIbIe poOOYnX
PYK, HIX 13 BEIMKUMHU TpPYJIHOIIAMH Tipuadana 3a octaHHl 11 pokiB
BIIHOBJICHHSI Tmicas (IHAHCOBOI KpHU3W. 3apa3 y JECATKY HaWOUIBII
3atpeOyBanux mpodeciit y CIIA BXxonars meacectpu, NpojaBill 1 KacUpH,
COpTYBaJIbHUKH, Kyp'epu. ['octpuii aedinuT poOOUYMX BIIUYBAKOTH Y
CUIbCBKOMY TOCIOJApCTBI, Ji€ BEJIWKAa 4YacTKa TPYJOBUX MITPAHTIB.
HaiiOinpme ckopouenb y CIHIA oO4iKyeTbCS ce€pel HU3BKOOIUIauyBaHHUX
POOITHUKIB, IKUM 1 0€3 TOTO BXKKO YTPUMYBATH CIM'IO y TEpioJi MaHaeMil

[3].
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[Tix xiHEenpb Ciif 3a3HAYUTH, 10 PEATBHICTh CHOTOJEHHS 1€ — TMaHaeMis
COVID-19, sika 6e33anepedyHo 3MIHUTh PUHOK Mpalli. BTiM, BIuIMB maneMii Ha
PUHOK TMpaili HE 3BOAUTHCSA [0 IMOSBU TUMYACOBOTO IMOMUTY Ha MEIWYHI
npodecii. Ha punaky po0o4oi crii 04iKyIOThCS TEKTOHIYHI 3pymieHHs. Ha Ha
MOTJISI/I, €rmoXa BEMUKUX O(ICIB 3aKiHUMJIACS: KOMIIaHIl y pI3HUX KpaiHax, y
TOMY 4HuCIl W B YKpaiHi, BUpIIIATh, 110 JI0 MaHAEMIi BUTpayaid Ha OPEHIY
opiCHUX TPUMIIICHb 3aHAJTO BeJIMKI Trpomil. B odic noBepHYThCA
HaHEOOXI1JIHINI CHIBpOOITHUKHM, IHIII MPOJOBXKATh MpalIOBATH 13 JOMY,
neperayTh Ha (pinaHc abo Ha YacCTKOBY 3aMHATICTh. Ilicimsa 3akiHYEHHS
nmaHjaeMii Ha PUHKY TIpalll MOXK€ 3pOCTH TIONMUT Ha Taki mpodecii sk
AHTUKPHU30BUN MEHEKEp, eKCIepT 13 udpoBoi TpaHchopmartii.

VYKpaiHChKHM 3aKOHOJABEllb TAKOXK OMEPAaTUBHO BipearyBaB Ha 3MIiHU B
cepi 3aitHsaTOCTI, aKe e 25 6epesns 2020 poky Oyiau BHECEHI CYTTEBI 3MIHU
no K3nll, mogo meperyisigy BU3HAYEHHS TPYAOBOTO JIOTOBOPY (KIKHOUOBOTO
MOHATTS. B TPYJOBOMY IpaBl), BBEJCHHS IUCTAHIIKHOI POOOTU Ta THYYKOTO
po0oYoro yacy.

OTxe, IIJIKOM JIOTIYHO Oyje MiJICYMYBaTH, IO TaHJEMisl KOPOHaBIpyCy
mpuBHECE N0 cepu 3alHATOCTI JepKaB HEBIABOPOTHI 3MiHH, SKI MaTUMYTh
3HAYHUH BIUIMB Ha ICHYBaHHS 1 TEHJEHIIT PO3BUTKY JaHOI chepu CyCHIILHOTO
KUTTA. B Takux ymoBax JepikaBd MalOTh pearyBaTH IIBUAKO Ta pillyuye,
HaMararoudruch MIiHIMI3yBaTH HETaTUBHUM BIUIMB KapaHTHHY Ta BUKOPHCTATH
HOB1 TEHIEHII Ta MOJIMBOCTI 3aJUI1 BJIACHOI €KOHOMIYHOI BHIOIH, a
MepeciuHl TPOMAJISIHU — HE NPOCTO CHOJAIBATHCS HA JIONIOMOTY JEp:KaBH, a
CJIIIKYBaTH 32 pUHKOM IIpalll, 32 HOBUMU aKTyaJlbHUMH cepaMu 3ailHATOCTI Ta
HamaraTucs 3a0e3neyuT cede 3a paXyHOK BIIACHUX CHIIL.
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45-48.
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index.php?option=com_content&view=article&id=4941:situatsiya-na-
vitchiznyanomu-rinku-pratsi-v-umovakh-pandemiji&catid=8 & Itemid=350.

HaykoBuii kepiBauk: Cepena Omnena ['puropiBHa, JOKTOp IOPUAMYHUX HaAYK,
JOIIEHT, JOLEHT Kadenpu TpyaoBoro mnpasa, HarioHanbHUN OPUIUYHUN
yHIBepcuTeT iIMeH1 SpocinaBa Myaporo

OCOBJUBOCTI BUKOPUCTAHHA HETUINIOBUX OB’€EKTH
HUBIJIBHOI'O ITPABA

Juwnok Auna Bikmopiena
cmyoenmka Il kypcy, Tapawancbko2o 0epicasHoco mexHiuHo20 ma
EeKOHOMIKO-NPAB0BO20 KOJIEOIHCY

CyyacHa HMBUIICTUYHA JIOKTPUHA NepeOyBae JUIIE HA eTarl KOHCTaTallil
HEOOX1THOCTI MOsACHEHHS ()EHOMEHY HETHUIIOBOCTI 0€3 BUPOOJICHHS MPOIO3UITIN
I10J10 MO0 POJIi y IMBLILHOMY TIpaBi. PO3riis HETUITOBOCTI y IIbOMY pakKypci
BapTO TNOB’SI3yBaTH SK MIHIMYM 13 JABoma mpuuuHamu. [lo-mepmie, 11e
IHTEHCUBHMM PO3BUTOK CYCIUIBHUX BIJTHOCHH Ta 3aB/ISKH IIbOMY J€TepMIiHAIIS
MOSIBU HOBUX a00 TpaHchopMallii 4u K HaBITh BHJO3MIHM THUX a00 IHIIMX
00’ekTiB mpasa. I[lpuknagamMu MOXYTh CTaTH €JIEKTPOHHI rpoirl ado
«MEPETBOPEHHS» [HTEPHETY 3 TEXHIYHOI MEPEX1 Ha PUHOK /i1 000pOTYy IpaB
IHTeNeKTyanbHoi  BiacHocTi.  [lo-;mpyre, 1e  cymepeuinuBiCTh — Ta
HEOJTHO3HAYHICTh YMHHOTO 3aKOHOJIABCTBA, 110 BJIMBAE HA PO3YMIHHS MEBHOTO
00’€ekTa Ta KOro MPaBOBOTO pexuMy. Po3MUBaeThCS MOHATTS 00’ €KTa Tpasa i 3
BUHUKHEHHSM TaKUX BeJIbMH cCHenudiuHuX 00’ €KTIB, 5K, HaIPHUKIAI,
MaIlIMHHO-MICIIe, OIp»OoBe Miclle, 0lopecypcH, JIOAChKI opraHu Ta iH. Tak, y
3B’SI3KY 13 MIUIBHOIO 3a0yJ0BOIO B MICTaX Ta BIJICYTHICTIO BUIBHUX MICIb JJIS
CTOSTHOK aBTOMOOLTIB 1 Oy/IIBHUIITBA rapaxiB CTald KOPUCTYBATUCS BEJIUKOIO
MOMYJISIPHICTIO MiCI JJisI aBTOMOOUTIB mijf, OaraTOKBapTUPHUM KUTIOBUM
OynuakoM. BrmacHukm kBapTup (IHAHCYIOTH 1 HaOyBalOTh JUISHKY B
M1IBAJIbHOMY TIPUMIIIEHH], BUKOPUCTOBYBaHI HUMHM JUISI CTOSTHKH aBTOMOOLJISL.
HeonHo3HaunuM y Haylll IIMBUIBHOTO TIpaBa BIIHECEHHA JO OO’ €EKTIB
IIMBLIHLHOTO MpaBa Ta IHIIE, sIK1, SIK B1JOMO, MOKYTh TaK YM 1HAKIIE KyITyBaTUCS
1 BUKOpUCTOBYBaTuCs. KpiM 1IbOT0O, CTaBUTHCS MUTAHHS W TPO BIAHECEHHS
KIITAH JIOAUHA J0 OO0 ’€KTIB HUBUIBHUX IIpaB. ToOTO IMIOJICHKI OpraHw,
TKaHWHU, AaHATOMIYHI Mareplaau, OyIy4Hd JIKyBalbHUMH, MEIUYHUMHU
3aco0amu, IO JO3BOJSIIOTH BHpINIYBaTH MpooOsiemMu (i3udHOi O0COOU, € TUM
OyaroM, ske (QIirypye B TPaBOBOMY CEpPEJOBHII, a TOMY MOXYTb OyTu
BiJIHECEH1 710 00’ €KTIB IMBLILHOTO TIpaBa.
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OnHuM 13 SICKpaBUX TPHUKIIAIB HEOJHO3HAYHOCTI € TaKuh 00’ €KT, fK
ra3onpoBii, [IJs BHU3HAYEHHS MPaBOBOIO pPEXUMY SKOro BapTo MHOTo
PO3TIISTHYTH KPi3b MPU3MY CYTHOCTI HEpYXOoMOCTi. MaricTpalibHi Ta30MpoBOIU
€ o0’ektamMu, OOMEKEHHMH B IIUBUIBHOMY OOOpPOTi, OCKIJIbKHM MOXYTh
nepeOyBaTU TIJIbKW B JIEp)KaBHIN BJIACHOCTI, TOOTO HaJCkKaTHU JIHUIIE TEBHUM
y4aCHUKaM IIUBUILHOTO 000pOTYy. A SIKUM caMe 00’€KTOM € OaraToKBapTUPHUI
KUTI0BUM OyanHOK? [le «panToMHui» 00’€kT. SIK 1 B MpUKIaAl 3 KBApTUPOIO,
OyIMHOK MaOyTh (BI3yallbHO) ICHY€, OJIHAK IpPaBOBa HOTO MPUHAIECKHICTH
OylIb-KOMY 1 CYTHICTh y BIJpHUBI BijJ 1HIIMX OO0’€KTIB, MOMIIIEHUX B HHOMY
(KBapTUp, JOMOMIXKHHUX 1 HEKUJIUX MPUMIIIEHB) 3AIUIIAI0THCS HE3 ICOBAaHUMHM.
ko KBapTUpPW Ta IHIN NPUMIMICHHS B OyJAMHKY € 00’€KTaMHu IIpaBa, IIO
HaJIeKaTh IEBHUM 0CO0aM, TO 00’ €KTOM SIKOTO IIpaBa € caM 0araTOKBapTUPHUMN
OynuHok? I yu € BiH 00’€KTOM MpaBa B3araii, SKIIO CKIAAAETHCA 3 IHIIHUX
00’€KTiB, 0€3 SIKMX BIH ICHYBaTH (Pi3MYHO HE MOke? [HIMMH cloBaMH, SIKIIO
TIMOTETUYHO «BUTATTHY» 3 OYJIMHKY KBapTUPU Ta IHIII MPUMIIIEHHS, TO
OyJIMHKY SIK TaKOro OYyTH HE MO aHl B (pI3MYHOMY, aHl B MPABOBOMY CEHCI.
bararoxkBapTupHHil XKUTIOBUM OYJIMHOK HE MOXE MPOJAABATUCH, APyBaTHUCh,
TOOTO BiH He TepedyBae B 000poTi. Ha 6araTrokBapTUpHHI KUTIOBUM OYTHMHOK
KOMYHaJIBHOTO JKUTIOBOTO ()OHAY HE BCTAHOBJICHO IPAaBO BIIACHOCTI, a JIUIIIE
MICTUTBCA 1H(OpPMAIlsl MPO Te, IO BIH BPAaXOBYEThCS Ha OajaHCI OpraHy
MICIIEBOTO CaMOBpsiAyBaHHSI. B 000pOoTI iCHYIOTh 1 «HETIAHI 00’ €KTH»,
HallpUKJIaJ, KOPIOpaTHUBHI  TIpaBa, Kl  MOPOJAIOTHCS,  KYIMYIOThCH,
YCHaJKOBYIOTHCS, 3aKJIQIAI0THCA, X04a 00’ ekTamu He €. Hanexxaum 06’ €KToM y
[IUX BUMAJKAaX MOBUHHI BUCTYNATH MPaBa HA YaCTKy B CTATYTHOMY KaIliTalll.

Jlirepartypa:
1. Kpar B. HerunoBi o00’exktu 1uBUIbHUX TipaB // IlpaBo VYkpainu
opuanuHui KypHal. HaykoBo-mpaktuune ¢axoBe BumaHHsA. CHenBuiryck /
MinictepctBo roctuiiii Ykpainu; Koncrturyuitnuii Cyn Ykpainu. — Kuis, 2010.
—Ne 12. — C. 62-67. —ISSN 0132-1331

HaykoBuii kepiBHuk: ['onobopoarko Haramiss BomoaumupiBHa, BUKIagad
OpuInIHUX TUCIUIUIiH | kaTeropii, Tapamancekuil qep>kaBHUN TEXHIYHUM Ta
€KOHOMIKO-TTPaBOBHUH KOJIEK
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NEPBUHHUI 3AXUCT TBOPIB IHTEJEKTYAJIbBHOI BJJACHOCTI
B MEPEXI IHTEPHET

Kasmipenxo /liana Opiiena
cmyoenmxka 1V kypcy, Tapawancvko2o 0epicasno2o mexHiyuHo2o ma
EeKOHOMIKO-NPABOBO20 KOJEONHCY

TexHIYHUM OpOrpec HaJaB MOMXKIIUBICTh JUIMTUCH PE3YyJIbTaTaMHU CBOEI
IHTEJICKTYyaJIbHOT JIISUThHOCTI 3 1HIITUMH Yepe3 Mepexy [HTEepHET, MpoTe He 3Mir
3a0€3MeYnTH 3aXMCT MpaB, sIKI BUHUKAIOTh Ha MiAcTaBl 1poro. Came ToMy
MUTAHHA 3aXUCTy aBTOPCHKUX Ta CYMIKHHUX IMpaB B Mepexi [HTepHeT moTpedye
JETANTbHOTO AOCTIHKEHHS.

AKTyaJIbHICTh JJaHOI pOOOTH MOJSATAa€ y TOMY, L0 3 MOSBOK LHU(PPOBUX
TEXHOJIOT1# Ta MOXJIMBOCTI MyOIIKaIlli SIK BIIACHUX TBOPIB, TaK 1 TBOPIB 1HIIUX
aBTOPIB TIOCTA€ TIUTAHHSA TMOMEPEHKCHHS MPaBOMOPYIIEHh Ta 3aXUCTY
aBTOPCHKUX Ta CYMDKHHX IMpPaB B Mepexi [HTepHeT.

3axucT Ha eTami A0 MmopymieHHs: 1) oOMexeHa (GYHKI[IOHATBHICTD —
aBTOPH PO3MOBCIOKYIOTh MPOTPaMH, sIKI HE 3/1aTHI APYKYBaTH JOKYMEHTH a0o
30epirat iX y Mmam’sTI KOMIT'IOTepa; 2) «TOoJAMHHHUKOBa OomOa» — aBTOp
PO3MOBCIO/IKY€E TOBHOILIIHHUN 00 ’€KT aBTOPCHKOTO MpaBa, aje BCTAHOBIIOE
naTy, TICHA SKOi JOCTyn JO0 HBOro OyJie HEMOXJIMBHUM; 3) 3aXHCT Bij
KOIIOBaHHSI, TOOTO aBTOP BCTAHOBIIIOE KUIBKICTh pa3iB, KOJIU (aii MOxke OyTH
ckomiiioBanuii; 4) xkpuntorpadiudHi KOHBEPTH — TBIP 3alUPPOBAHO TakK, IO
JOCTYIl JI0 HBOTO MOXJIMBUKA 3 BHUKOPHCTaHHSM KIO4Ya J0 MPUPTY;
5)KOHTPAKTH-YTOJIU «HACKPIZHOTO KiallaHHS» YKIaJeHi 4yepe3 IHTepHer, 1e —
JI03BOJIM aBTOpa Ha BUKOPUCTAHHS TBOPIB; 6) 3amoODKHI 3aX0U: MOMEpPETHs
nyOJiKailisi mMaTepiaqy Ha TpaauliifHOMYy MaTepiaji, MiATBEP/KCHHS (akKTy
ICHYBaHHSI TBOPY Ha MEBHY JaTy, 3aCBIIUCHHS B HOTaplyca JaTh CTBOPEHHS
TBOpY, 3aIlMC Ha JIa3€pHOMY JIUCKY 1 ITOMIIIIEHHS B apXiB ab0 BeO-Aeno3uTapiii;
7) KJIIPUHTOBI IIEHTPU — aBTOP HAJA€ LIEHTPY MPaBO JIIEH3YBaTH CBOI MpaBa Ha
TBIp, LEHTp MpuUiiMae TMJaTy BiJ KOpUCTyBada 1 mepenae ii BOJIOJLIBLIEBI
aBTOPCHKUX IPaB

VY pa3l nopymieHHsT aBTOPCHKUX TMpaB y Mepexi [HTepHEeT, MOXYTb
3aCTOCOBYBATHUCS Ti * CIIOCOOM 3aXHCTy, IO 3aCTOCOBYIOThCS y pasl ix
MOPYUIEHHS Y peabHOMY CEPEIOBHILII.

3aK0OHOM BHECEHO HU3KY 3MIH Ta JOTOBHEHB 10 3akoHy «IIpo aBTOpChKE
MpaBo 1 CyMIXKHI TpaBa» BJacHE Yy YaCTHMHI 3aXHCTy aBTOPChKHX Ta (a0o)
CYMIXHHUX TpaB y mepexi [HTepHer. Y pasi mopyiieHHs: aBTOPCHKUX TpaB y
Mepexki I[HTepHET, MOXYyTh 3aCTOCOBYBATHCS TI  CIOCOOM 3aXHUCTy, WIO
3aCTOCOBYIOTBCSl y pa3l iX MOpPYIIEHHS Yy peajbHOMY cepeaoBuini. Hopmu x
HOBOi cTaTTi 52-1 3aKkpiIuIoTh OCOOJMBOCTI 3aXHUCTY Yy pasl MOpYyIIeHb
aBTOPCHKUX 1 (a00) CYMDKHHUX MpaB y MU(OPOBOMY CEpPEIOBHIIII.
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BianoBiZHO 10 HOBOBBENICHb, IMPU TOPYIIEHH] OYJb-IKOK 0C0000
aBTOPChKUX 1 (a00) CyMDKHHMX IpaB, BUNHEHOMY 3 BHUKOPHUCTAHHIM MEpPEXi
[aTepHeT, cy0’€KT TakuX MpaB (3asBHUK) Ma€ MPaBO 3BEPHYTHUCS /10 BIIACHHUKA
BeO-caiiTy Ta (ab0) BeO-CTOPIHKHM, Ha SKOMY (sKI1i) po3MilieHa a0o B 1HIIHM
Croci0 BUKOpPUCTAaHA BIJNOBIAHA eJeKTpoHHa (1udposa) iHbopmaris, 13
3asIBOTO MIPO MPUITMHEHHS TOPYIIICHHS.

IMniepaTUBHO BCTAaHOBJIEHO, IO 3asSBHHUK 3BEPTAETHCS 13 3asgBOIO TIPO
MIPUTTMHEHHS TTOPYIIIEHHS BUKIIOYHO 32 MPEACTaBHUIITBOM (TIOCEPETHUIITBOM)
agBoKaTa. 3 OJHOro OOKy TakKuil 3aKOHOJABUMM MiAXiJg 3a0e3medyuThb
kBaTi(hikoBaH1 (rpaMOTH1) 3BEpHEHHS JI0 BJIACHUKIB BEO-CaWTIB MPO yCYHEHHS
nopyiieHb. MoOXHa pO3TJISHYTH HACTYIHI MOXJIMBI BHUPIIIEHHS TpoOJieM
NOB’SI3aHUX 13 3aXMCTOM TMOPYIIEHUX IpaB I1HTEJIEKTyalbHOI BJIACHOCTI B
Mepexi [HTepHer: pedopMyBaTH JepkKaBHY MOJNITUKY IOJI0 PETyIIOBaHHS
BIJIHOCUH B JIaHIN cdepl; 3aCTOCYBaHHS JIETAIbHUX MEXaHI3MIB CamMOperyisiii
KOpPHUCTYBayiB B [HTEepHETI.

Jlirepartypa:
1. Kamima 1O., Paccomaxina O. CrnermianbHi MeXaHI3MHU 3aXHCTy aBTOPCHKOTO
npaBa 1 cymibkHuUX TpaB B IHtepneri / FO. Kamima, O. Paccomaxina //
[aTenexryanbHa BiaacHiCTh. — 2012. — Ne 4, — c1.12-19.

HaykoBuii kepiBauk: ['onobopoarko Haramiss BonoaumupiBHa, BUKIagad
opuaInuHuX auctuiuiid I kateropii, TapamaHchbkuil AepKaBHUM TEXHIYHUN Ta
€KOHOMIKO-TTPaBOBHUH KOJIEK

HOBEJIA 3AKOHOJABCTBA IIIOA0 NIOKPAIEHHA MEXAHI3MY
CTAI'HEHHA AJIIMEHTIB

Tunsecoxa Mapis leopiena
cmyoeumxa IV kypcy, Tapawancbkoeo 0epaicasno2o mexHiyHo2o ma
EeKOHOMIKO-NPABOBO20 KOJIEOINHCY

V 2019 poui B YkpaiHi mouas [isiTH HOBUI «3aKOH Hpo atiMeHTH. oro
OCHOBHE 3aBJIaHHS: MIJBUIIUTH BIAMOBIIAIBHICT TIPH MOMJIMBIA BiAMOBI Bij
BUIUIATU 0aTbKOM ab0 MaTip't0 aiIMEHTIB Ha OJIHY JAUTHHY, JBOX a00 Oliblie
CHUIBHUX JITEN. 3 KOXKHUM POKOM KITBKICTh PO3JIyY€Hb 3pOCTaE, a BIJMOBIAHO
710 1IbOTO TIOCTA€ MUTAHHS PO BUILIATY aJIMEHTIB. 3T1JIHO 31 CTAaTUCTUKOIO, HA
2017 pik npunano 33 THCS4Yl PO3TyY€Hb, a y MUHYJIOMY, 2018, iX KUIBKICTH
3pocina A0 54 tucsd. Ilompyxoks MoXkKe JOMOBUTHCS, YKIACTH JIOTOBIP 1
BU3HAUYMUTH: TOPAJIOK, CTPOK, YMOBH, PO3MIp CIUIaTH aliMeHTIiB. JloroBip mae
OyTH HOTapiajdbHO TMOCBIAYEHUN. Y pa3l HEBUKOHAHHS JOTOBOPY, aJTIMEHTH
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OyIyTh CTATYBaTUCA Ha TIJCTaBl BMKOHABYOrO Hamucy HoTapiyca. OmHak
OUIBIIICTh CIMEW HE BKJIAJa€ TaKWW JOTOBIp, TOMY ITCIS PO3TYyYEHHS 4YacTO
npobJjieMa aJTiMEHTIB € aKTyallbHOI. PaHile HenjgaTHUKU ITHOPYBaJM 3aKOH,
NEPEXOBYBAIMCh, PIZHUMH CIOCOOAMU 1 METOJaMU YHHUKald MOKapaHHS.
3MiHaMH B 3aKOHOJIAaBCTBI TMEpe0aYeHO CIPOUIEHY CYJI0BY MpOLEaypy,
BIIMOBITHO JO fKOi, TOMY 3 OaTbhKiB, 3 KUM IMPOXKHUBAE JTUTHHA, J103BOJIECHO
3BEPTATUCH 13 3aIBOIO JIO CYJly B MEXaxX HAKa3HOIO MPOBA/KEHHS. BiMoBiHO
0 TPUNUHATHX 3MIH, MIHIMQJIbHUWA TapaHTOBAaHUN PO3MIP AIIMEHTIB Ha OJHY
IUTUHY HE MOXe OyTu MeHmuM, HiK 50% mNpoXUTKOBOTO MIHIMyMY IS
JUTUHM BIATOBIIHOTO BiKY, paHillle JaHWM MOKa3HWK ckianaB juiie 30%.
Opnak 1151 cyma Moke OyTH MPUCYIKEHA JIUIE B TOMY BUIIAAKY, KON y OaTbka
Yyl MaTepl, SKi MPOXKUBAIOTH OKPEMO, HE BUCTA4ya€ KOIITIB JUJIsi TOTO, 100
MJIATUTHA OUTbI aiMeHTU. HatomicTh, MiHIMAIbHUN PEKOMEHI0BAHUNM PO3MIP
aJTIMEHTIB Ha OJIHY AUTHUHY HPUPIBHIOETHCS O MPOXKUTKOBOTO MIHIMYMY IS
JUTAHU BIIMOBIJHOTO BIKY. 3aBISKH J1i po3poOieHux MiH’I0CTOM 3aKOHIB
#Uyxux/liTeliHebyBae, 10 HEMIaTHUKIB aJiMEHTIB 3aCTOCOBYIOTHCS Psij
00MeXyBaJTbHUX 3aXO[1B. SIKIIO po3Mip 3a00pProBaHOCTI MO CIUIATI aJiMEHTIB
nepeBuirye 4 Micslll BCTaHOBJIEHa MOXJIMBICTh HAKIJIaJIEHHS OOMEXEHb Ha
HEIJIATHUKIB ~QJIMEHTIB I0J0: BHWi3Ay 3a MeXl YKpaiHu; KepyBaHHS
TPAHCMIOPTHUMHU 3aC00aMU; KOPUCTYBaHHS 30pO€I0; MOTIOBAHHS.

3MiHM 70 TOJOXKEHHS MpO JO3BUT HA BHUi3JA JIWTHHH 3a KOPJIOH.
Big3nadaeTbcsa, mo ToM 13 OaTbKIB, 3 KMM 3aJMINWIACE JWTHHA, MOXe Oe3
JI03BOJIy 1HIIIOTO BUBE3TH 11 32 KOPJOH HAa HABUAHHS, JIKYBAHHS Ta BIJIMOYUHOK
TOIIO HA TEPMIH JO MICALS 32 YMOBHU HaJIaHHS 1MO0A4YeHb 3 TUTHUHOIO 1HIIOMY 3
0aTpkiB. Tako BIAKPUTO MyOJIYHHN PEECTP HEIJIATHUKIB aJTIMEHTIB, SKUU
ctanoM Ha 13.11.2019 napaxoBye 166115 OGOp>KHHKIB Ta CTBOPEHO IITaOH 3
MOHITOPUHTY Ta KOHTPOJIIO 3a CTaHOM BHKOHAHHS OpraHaMu Jep>KaBHOI
BHKOHABYOI1 CIy>KOU pPIlIEHb NPO CTATHEHHS alliMEHTIB. BiaTenep ykpainii, siki
XOUyTh TOCICTHM KEpIBHI MOCAaW Ha JEPKCIyXO0i, MyCUTHUMYTh IOJAaBaTu
JOBIJIKY MPO T€, 10 HE MalTh OOPriB 31 CIUIATH AJIIMEHTIB OUIbIIE IIECTH
MICSI[IB, @ OT YMHOBHUKH, AKI MarOTh OUIBII HIXK piyHY 3a00pProBaHICTh 3i
CILJIaTH aJIMEHTIB, OYIyTh 3BUJILHEHI 3 MOCaJAU. Y 3aKOHAX Temnep nepeadadeHo
BIJIMOBIATBHICTh JJIsI HETJIATHUKIB JTIMEHTIB Yy BUTJIAJII CYCHUIBHO KOPHUCHUX
pOoOIT, aAMIHICTPATUBHOT'O apeIlITy Ta M030aBJIeHHS BOJIi. HertaTHUK aiMeHTIB
MOXE OYTH MNPUTATHYTHH 10 KPUMIHAIBHOI BIAMOBIJATBLHOCTI 32 BHUPOKOM
BIINOBITHOTO Cyy. AJie JUIIE 3a 3JICHE YXWJIEHHS BIJl iX CIUIaTH. 3JICHE
YXWJIEHHS BIJI CIUIATH aJIMEHTIB Ha JIITEH 03HA4a€ HEBUKOHAHHS PIIICHHS CYly
1 HAABHICTh 3a00PTrOBAHOCTI OUIBIIE HIXK 3a 3 MICSIIL.
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Jlirepartypa:
1. baymin O.B., Jle6inp B. Anokarcekuii icniut / [Enextponnuii pecype] //
Aunepra. —2017.—Bunyck?2.

HaykoBuii kepiBauk: ['onobopoarko Haramiss BonoaumupiBHa, BUKIagad
opuaInyHuX auctuiuiid I kateropii, Tapamancbkuil AepKaBHUM TEXHIYHUHN Ta
€KOHOMIKO-ITPABOBUI KOJIEK

MPABO HA CTPAHMK TA PIBHICTH IPAIIIBHUKIB MI’)K COEOIO

Pooicok 1zop Cepeiiiosuy
cmyoeum 3 Kypcy Incmumym npoxypamypu ma KpUMIHAAbHOI tocmuyii,
Hayionansnuu opuouunuu ynieepcumem imeni Apocnasea Myopoeo

JI71s1 G1IBIIOCTI IEMOKPATUUHHUX KPaiH HAWBaXKJIMBIIIKUM € 3aXUCT MPaB Ta
3aKOHHUX 1HTepeciB CBOiX rpomaasH. CKIaJoBOIO IbOTO 3aXUCTy €
3a0€3IeUeHHs] MpaBa Ha CTpaiik, SK CIOCOOy MpAIiBHUKIB BIJCTOSTH BIIACHI
npaBa. AKTyalbHICTh NMMUTAHHIO CTPAWKy MOJAOTh CKJIAJHI €KOHOMIYHI YMOBH.
He nuBnsuuck Ha 1ie, MpaBOBE PEryJIIOBaHHS MUTAHb CTPANKY HAIITOBXYETHCS
Ha KPUTUKY cepe]l HAyKOBIIIB.

Haiiuacrimie KpUTHKA TOBOPSITH TTPO MOKJIMBICTH 3JI0BKHUBATH MPABOM Ha
ctpaiik. H.M. IlIBeup 3ragye npo “pBaiipki TeHaeHmii” [1, c. 83]. Hanpuknan,
BUMOTH HEMOMIPHOTO MiJABUINECHHS 3apiuiaTHI. [Ipo HEOOX1HICTh BUPOOIECHHS
0oOrpyHTOBaHMX OOMEKEHb ITpaBa Ha cTpaiik ropopuia JI.H. Anicimona [2].

AHani3 3aKOHOJABCTBA MOKa3zye, M0 CTpallk — €IUHUN e(EeKTUBHUI
CIOCIO BUPINIUTH KOJICKTUBHI TPYJOBI KOH(IIIKTH, 00 Ha MHUHYJIUX eTarax
BUpIIIEHHSI Yy POOOTOJABIS BIJICYTHI MPaBOBI OOOB’SI3KM WTH HA MOCTYIKH.
Crpaiik e 3adinae HOoro eKOHOMIYHI IHTEPECH.

[Ipote 3aB’si3yBaHHS BCHOTO BUPIMIEHHS KOJEKTUBHHUX TPYIOBHUX CIOPIB
Ha €KOHOMIYHHUX 1HTEpecax BIAaCHHKA Ma€ JiBa HEJOIIKU:

[lo-nmepmie,  BeaWKy  poJib B YCHIMIHOCTI  CTpailKy  rpae
“CTpallKOBUTPUBAIICTE MiANpUEMCTBA. binbin GaraTi migmpueEMCTBA MOXYThb
JOBIIIE BUTPUMYBATH BIJIMOBY POOITHHKIB MpaIfoBaTu. Takok BiAOMO, IO Yac
CTpailky 3a 3aKOHOM He oruiauyeThecs. [lo ¢akTy, MOYMHAETHCS 3MaraHHs
(d1HAHCIB, y SKOMY IMpAIiBHUKH, SIK MEHII 3aXUIllEHAa CTOPOHA, HE 3aBXKIU
MOXyTh BuUTpath. Kpim TOro, Oarato 3HauuTh rany3b mpaii. Hampuknan,
MpaliBHUKKA TPAHCHOPTHOI Traiay3l MOXYTh JOOUTHCH OUIBIIOTO  HIX
MpaliBHUKU cepu XxapuyyBaHHs, 00 iX poOOTa Mae cTpaTeriyHe 3HAYEHHS.
Tomy y mnpaliBHUKIB MEHII ‘‘CTPAaMKOBUTPUBAIMX MIANPUEMCTB OLIbIIE
[IIAHCIB JOOUTUCH CBOTO.
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[To-apyre, MiANPUEMCTBA 3 MEHIIOK ‘‘CTPAMKOBUTPHUBAIICTIO” MOXKYTh
CTaTH YKEPTBOIO HAMIPHUX BUMOT IPAIliBHUKIB.

BuxonoMm 13 1i€i cutyariii Moxke OyTH 30UIBIIEHHS POJIi Jep)KaBu. Mae
ICHyBaTH MpoLEAypa, 3a SKOKW JAep)kaBa MOX€ 3MYCHUTHU BJIACHMKA IMITH Ha
yMOBH poOITHUKIB. [IpoTe st 11poro moTpioHa (opmanizaiisi UX BUMOT y
3aKOHI. SIKII0 MM TOBOPUMO MPO 3MIHY COIIAJIBHO-€KOHOMIYHHUX YMOB Mpalii,
TO MOTPIOHO BBECTU MOHATTA OOIpyHTOBaHOCTI. Hampukian, miacTaBoro
BUMAaraTH ME€BHI MEJIMYHI TapaHTii MOXe OYTH €KOJIOT14HA CUTYaIlisl B PET10HI.

[IpukiagomM Takoro BUPIMICHHS KOJEKTUBHHUX CIIOPIB MOXE CIIyI'yBaTH
ABcTparisi, 3aKOHOJIAaBCTBO SIKOT Tiepeadayae 3acTOCYBaHHA MPUMYCOBOTO
TpymoBoro apbitpaxy [3, c. 285]. Moro mpuMycoBicTh Moisrae y mpHMycCoBiil
y4acTi Ta 000B’I3KOBOCT1 pe3yJIbTaTIB.

Y BHCHOBKY MO’KHA CKa3aTH, 0 PO3MIUPEHHS POJIi JepPKaBU JOTIOMOXKE
YHUKHYTH, SIK BUIE3TaIaHOT HEPIBHOCTI, TaK 1 MIKIJJIMBUX HACIIJIKIB CTPAMKIB.

Jlitepartypa:
1. IlIBeusr H. M. IIpaBo Ha cTpaiik Ta ymoBu ¥oro peanizaiii / H.M. IlIBeup
— Xapkis.: [IpaBo, 2009 — 228 c.
2. AmnmcumoB JI. H. 3abacToBKa Kak croco0 pa3pemieHus KOJUIEKTHBHOTO
tpyaoBoro cropa / JI. H. Aaucumos // TpynoBoe npaso. — 2006. — Ne 6. — C.
55-58.
3.  Kucenes U. 4. CpaBHUTENBbHOE W MEXIYHAPOJHOE TPYIAOBOE IPABO:
yueO. st By30B / W. 5. Kucenes — M.: Jleno, 1999. — 728 c.

HayxoBuit kepiBauk: Cepena Onena ['puropiBHa, JOKTOp IOPUAMYHUX HayK,
noneHT, HamionanpHu OpuANYHUN yHIBEpCUTET IMeH1 SpocinaBa Mynporo

ITPABOBI HACJIIIKHU TIOPYHIEHHA ITPAB CITIO’KUBAYIB

Cmynka Map sina Pomaniena
cmyoeumxa Il kypcy, Tapawancovkozo 0epacasHo2o mexHivHo2o ma
EeKOHOMIKO-NPABOBO20 KOJLEOIHCY

3nificHeHHsT B YKpaiHl  COIIaJIbHO-€KOHOMIYHHUX Ta  TOJITHYHUX
MEPETBOPEHb 3yMOBIIIOE HEOOXIAHICTh MIABUIICHHS €(PEKTHUBHOCTI 3aXHCTY
mpaB TPOMAJSH 1, 30KpeMa, 3a0e3nmedeHHsT peamsallii nmepeadadeHoro y cr.42
Koncturymii Vkpainn 00OB’SI3Ky HOepKaBHU 3axXWINATH TpaBa TPOMAJISH SIK
CIOKHUBAUIB. AKTYaJbHICTh TEMH JOCHIIP)KEHHS 3yMOBJICHA, HacamImepes,
ICHYBaHHSIM 00’ €KTUBHHMX MpoOjeM y cdepi 3acToCcyBaHHS 3aCO0IB 3aXHUCTY
IpaB CIIOKMBAYiB, IMOB’S3aHUX 3 HEAOCKOHANICTIO JIIFOYOT0 3aKOHOJ/ABCTBA,
AKTUBHUM PO3BHTKOM PUHKOBHX BiJHOCHH, MaJIOJOCTIIKEHICTIO
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3araJbHONPUIHATUX 3acajl 3aXUCTYy MPaB CIOKUBAYIB.

VY 1uBUTICTHYHIA Haylll (AaKTUYHOKO IPABOBOIO INIJICTABOIO IIMBLIBHOI
BIJIMOBIJIAJILHOCTI, CIYTY€ CKJIAJ LUUBLIBHOTO MPABOMOPYLIEHHS, CKJIaJ0BUMHU
YMOBaMHU $IKOTO €: MPOTHUIPABHICTH MOBEIIHKM OCOOM, MIKOAA SK pe3yJbTar
MPOTUNPABHOI  TOBEAIHKH, MNPUYMHHUN 3B'S30K MDK  MPOTHIPABHOIO
MOBE/IIHKOIO 1 IIKOJOK, BHHA 3amojitoBada mmkoju. l[lepepaxoBaHi ymMoBH
MPsSIMO Y OMOCEPEIKOBAHO 3aKpIIUIeH1, 30Kkpema, B crartsix 610, 611, 614 11K,
3a 3araJlbHUM NPaBUJIOM, BIAMOBIJAIBHICTh HACTYIIA€ 3a HAsBHOCTI YCIX
YOTUPHOX YMOB, SKIIO 1HIIE HE MependayeHo JTOroBopoM abo 3aKOHOM. 3a CT.
614 11K ocoba, ska mopymia 3000B’si3aHHS, HECE BIAMOBIJAIBHICTH 3a
HAsSIBHOCT1 1 BHHM, SIKIIO I1HIIIE HE BCTAHOBJIEHO JOTOBOPOM ab0 3aKOHOM.
BunH1 0ocoOu 3BIIBHSIOTHCS Bl BIIIIKOAYBAHHS IITKOJIU, SIKIIIO BOHU JIOBEAYTh,
[0 I[IKOJAa BHUHHUKJIA BHACIIJOK HENEepeOOpHOi cuiii abo MOpPYIIECHHS
MOTEPIUIMM TPaBWJI KOPHUCTYBaHHS a0o0 30epiranHs ToBapy. BimmkonyBaHHsS
30UTKIB MPUIHATO BBAXKATH YHIBEPCAJIBHOK (3arajibHo0) (GOpPMOIO IUBIIBHO-
MPaBoBOi BiANOBIIAIbHOCTI. KpiM BiIIKOAYBaHHS 30UTKIB 3aCTOCOBYIOTHCS 1
HII1 (opMH ITUBUIBHO-TIPABOBOI BIAMOBIIAIBLHOCTI (CHEIiaibHI), 0 SKHX
HaJeXaTh, CIJIaTa HEYCTOMKH, BTpaTa 3aBaaTky. CreuiaibHi popMu IIUBUILHO-
PaBOBOi BIAMOBIAAIBHOCTI Tepea0avdaroThCsl JOTOBOPOM ab0 3aKOHOM 1
3aCTOCOBYIOTHCSl HAaBITh y THUX BHUIIAQJKAaX, KOJU MOPYLIEHHS OOpPKHUKOM
3000B’sI3aHHS] HE MPU3BEIIO JI0 BUHUKHEHHS Y Kpeautopa 30uTkiB. [{uBlLIBHO-
MpaBoOBa BIJMNOBIAAIBHICTh 3a MOPYILICHHS JOTOBIPHOTO 3000B’si3aHHS 3a
Y4acTIO CHOXKHMBAylB Yy BUTJISA/I HEYCTOWKHM mependadeHa y 3akoHiI YKpaiHu
,IIp0 3axUCT MpaB CHOXHUBAYiB”, B SKOMY 3aKOHOJIABEllb JIHUIIE B TPbOX
BUIIAJIKaX HAJA€ CIOXKMBAuYeBl MPABO 3aCTOCYBATU JO MOPYIIHUKA CAHKIIIO Y
dopmi Heyctoiiku (crarti 8, 10, 11). Opnak Ha mpakTuill 1€ OyBae
HAJ3BUYANHO P1IKO.

Cr. 8 3akoHy mnepenbauae, 10 3a KOXKHUHN JIEHb 3aTPUMKH BHUKOHAHHS
BUMOTH MpO HAJaHHSA TOBApYy aHAJIOTIYHOI Mapku (Mojenl, apTUKYIy,
Moau(ikallii) Ta 3a KOXHUW J€Hb 3aTPUMKH YCYHEHHSI HEJOJIKIB MOHAaJ
BCTAHOBJIEHUW CTPOK (YOTHPHAALATH JHIB) CIIOKHBA4Y€Bl BUILIAYYETHCS
HEYCTOMKa BIJMOBIIHO B PO3MIpi OJIHOTO BiJICOTKAa BapTocTi ToBapy (1. 9). 3
HaBEJIEHO1 CTaTTI BOAyaeThCsA, IO Yy JAHOMY pasl CTATYETbCS OJHOPa30Ba
HeycToMKa. 3rifiHo 3 m. 6 cT. 11 3akoHy CcHoXuBau Ma€ MPaBO IPOTITOM
YOTUPHAJUATA KaJeHAApPHUX JHIB BIIKJIMKATA CBOIO 3TOAy Ha YKJIaJCHHS
JOTOBOPY PO HAJIAHHSI CTIOKWBYOTO KPEIUTY 0€3 TOSICHEHHS MPUYHH.

bepyun 10 yBaru iHTE€pecH 1 MOTPEOU CIOKHUBAYIB Yy BCIX KpaiH OCOOIMBO
B KpaiHaX, 110 PO3BUBAIOTHCS, 1 BPaXOBYIOUM, IO CIOKMBaudl MOBHHHI MaTH
MpaBO Ha JOCTYI J0 O€3MEeUYHUX TOBapiB. 3aKOHOJaB4a 0a3a 3 MUTaHb OXOPOHHU
paB CIIOKKBa4diB B YKpaiHi BKIOYAE B ce0e BEIUKY KIIbKICTh HOPMAaTHBHO-
IPaBOBUX aKTIB PI3HOI IOPUIUYHOT CHJIM Ta Tally3eBOi CHPSIMOBAHOCTI, B KU
JOBrUH 1epioJ yacy He OyJ10 OyJid MPOBEACH1 CYTTEBI 3MIHU — 11€ 1 € OCHOBHOIO
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IMPUYIHUHO ITOPYIHICHHS Ta HCAOTPUMAHHA JdHUX HOPM.

Jlirepartypa:
1. ®enan JI. M. IlpoGnema 3axucTy ImpaB crHoxxkuBauiB [EnexTpoHHuUit
pecypc] — Pexum goctymy: http://www.rusnauka.com/2 KAND 2009/

Pravo/39674. doc.htm

HaykoBuii kepiBauk: ['onobopoarko Haramiss BonoaumupiBHa, BUKIagad
OpUINIHUX TUCIUIUIH | kaTeropii, Tapamancekuil qepkKaBHUN TEXHIYHUM Ta
€KOHOMIKO-TTPaBOBHUH KOJIEK

OCOBJHUBOCTI YKJIAJEHHA 1OT'OBOPY BAHKIBCbKOI'O
BKJIAAY HA KOPUCTDb TPETHOI OCOBUA

Yxau Bonooumup Bacunvosuu
cmyoenm 3 Kypcy 1opuduuHo2o gaxyivmemy 3axiOHOYKPaiHCbK020
HAYIOHAIbHO2O YHIEEPCUMEnty

JloroBip OaHKIBCBKOTO BKJAJy € OJHUM 13 HaWMOIIUPEHIIINX
0aHKIBCHKUX JOTOBOPIB. BiH BiJirpae BaxKJIUBY poJib 1Jist OAHKIB Ta OaHKIBCHKOI
cucteMu YKpaiHu, ajpke 3a0e3neuye (opMyBaHHSI MACUBHUX PECYPCiB, TOOTO €
moxepenoM iHBecTullid. Lle cpusie crabuibHOMY (PYHKIIIOHYBaHHIO OaHKIB, 110
€ 3alOpyKOI €KOHOMIYHOTO 3pOCTaHHS JepKaBH, (YHKIIOHYBaHHS Ta
PO3BUTKY OaHKIBCbKOI cHCTeMU. B ToMl ke uyac, OaHKIBCBKUM BKJIaj
3aJI0BOJIbHSIE BUMOTM HacelieHHd Ta mopuaundyHux oci0. Hanexxne mnpaBoBe
pEryJIIoBaHHS JI0roBOpY 0OaHKIBCHKOTO BKJIaAy 3aJ0BOJIbHSE MTOTPEOU AepKaBH,
y TOMY YHCIII B 320€3I€UeHH] CTa0JIbHOCTI 0AHKIBCHKO1 cucTeMH [3].

JlocnipKeHHsAM aHOTO MUTaHHA 3aliMalIkCsl Takli HayKoBIl sik: Ky3pMuu
0. 4., @ypc C. 1., be3knyoutii I. A., Xonon B. B. Ta iH.

Memoro paHOrO JOCHIJKEHHA € 3°5CyBaTH OCOOJIMBOCTI YKJIAJICHHS
JOTOBOPY OaHKIBCHKOT'O BKJIaTy Ha KOPUCTh TPETHOI OCOOU.

K VYkpainu Oe3nocepelHbO BCTAHOBIIOE MOXKIIUBICTh Y4YaCHHUKaM
[UBUIBHUX BIJHOCUH YKJIaJlaTh JOTOBOPH OaHKIBCHKOTO BKJIAAy HA KOPHUCTb
tpetix oci0. Tak, 3rigHo 3 4. 1 ct. 1063 K di3uyna abo ropuaudHa ocoba
MOX€ YKJIACTH JIOTOBIp OAHKIBCHKOrO BKJIay (3pOOMTH BKJAJ) HAa KOPHUCTH
TpeTboi ocodu. Lls ocoba HaOyBae mpaBa BKJIaJHUKA 3 MOMEHTY HpeJ sIBJICHHS
HE 70 OaHKy Tmepuioi BUMOTH, II0 BHUIUIMBAE 3 MpaB BKJIAJHUKA, a00
BUPAXKEHHS HEIO 1HIIUM CIIOCOOOM HaMIpy CKOPHUCTaTUCA TaKuMU mpaBamu. J[o
HaOyTTS 0C000I0, Ha KOPUCTh SAKOI 3pOOJeHUM OaHKIBCHKUM BKIajd, IpaB
BKJIQTHUKA 111 TTpaBa HAJIEXKaTh 0c001, sika 3poouiia Bkiaf [1].
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[. A. be3knyOuii, aHamizyloud OPUIUYHY KOHCTPYKIIO JOTOBOPY
0aHKIBCHKOI'O BKJIQJy HAa KOPHUCTh TPEThOi 0COOM, 3a3HAYUB, LIO0 «0OCO0a, IO
YKJIaJla€ TaKWM JOTOBIp, MOXKE Yy IMOBHOMY OOCS31 3/IMCHIOBATH BIIOBIJIHI
npaBa BKJIQJHHUKA JUIIE JO MOMEHTY MpeJl IBIIEHHS TPEThOIO 0CO0010 10 OaHKY
MepIIoi BUMOTH, [0 BUIUIMBAE 3 TIPaB BKIATHUKA, A00 BUPAKEHHS HEIO 1HITUM
CIIoCOOOM HaMipy CKOPHUCTATHUCS TaKMMH TipaBaMu. J[0 MOMEHTY BUSBICHHS
TPETHOIO 0COO0I0 BOJI IIOJ0 BKJIATYy, 0c00a, 0 yKIajla JOTOBIp OAHKIBCHKOTO
BKJIQJly, MOXE, HAMpUKIad, OTPUMATH TPOLECHTH Ha BKJIAA, JOCTPOKOBO
po3ipBaTH a00 3MIHUTHU JOTOBIP 3a 3T0I0I0 OaHKY» [4].

Bapro HaromocutH, 1O BHUPAXEHHS HaMIpy TPETHOIO 0CO00I0
CKOPUCTATUCS TMpaBaMH BKJIAJHUKA HE € IOPUIAMYHUM (PaKTOM, Ha MiJCTaBl
SAKOTO 0co0a, sika yKJiajia JIOTOBIp, BUTICHSIETHCS 13 3000B’sI3aHHS, OCKIJIBKH B
ocoOu, sika yKJiaJjia JIOroBip, BIAMOBIAHO 10 4. 2 cT. 636 [[K 3anuiiaerscs mpaBo
BUMaraTu BUKOHAHHS IOTOBOPY Ha KOPUCTh TPETHOT 0COOM, a TAKOXK 3T1THO 3 H.
2 cr. 1063 11K y Hel BMHUKae NpaBO BUMAarath IOBEPHEHHS BKIaay ado
MEePEBECTH HOT0 Ha CBOE IM’Sl y BHUMAAKY, SKIIO 0co0a, Ha KOPHUCTH SIKOI
3po0JIeHU BKJIAJ, BiAMOBUIIACS BiJ HHOTO [1].

3 ommsay Ha BUIIE 3a3HAUYE€HE, MOXHA BBaXKATH, IO 3 MOMEHTY
BUPAXEHHSI HaMipy TPEThOI0 OCO00I0 CKOPUCTATUCA TMpaBaMH BKIJIAJHUKA
OCTaHHS IMOBHICTIO HE 3aM1HIOE 0CO0Y, siKa yKJjaja goroBip. To0To TpeTs ocoba,
HE CTa€ CTOPOHOIO JOTOBOPY, a M Hajaml 3aJHMIIAEThCS 0CO00I0, HA KOPHUCTH
AKO1 YKJIQJICHUM TOTOBIP.

Takox xortunocs O 3BepHYTH yBary Ha Te, 110 MOJIOKEHHS, a caMme 4. | CT.
1063 11K, sike 103BOJIsIE CTOPOHI, SIKa yKJIaja JOTOBIP, CKOPUCTATUCS MpaBaMHU
BKJIaJIHUKA, 1€ JO0 BHUPAKEHHS HaMipy TPETbOI OCOO0I0 CKOPHUCTATHUCS
npaBaMu, IIPO AK1 WIAEThCSA, € TAKUM, SIKE, Ha HAIlly AYMKY, MOPYIIyE THTEpPECH
TpeThoi ocobu. Sk BBaxkae O. S. Ky3bmuu,cTopoHa, sika ykjana JIOTOBIp,
MMOBWHHA MaTH MO>KJIUBICTh CKOPUCTATHCS MPABOM Ha BKJIAJl TUTBKH IICIIS TOTO,
AK TpeTsi ocoba BIAMOBUTHLCSA BIJ [OTO MpaBa. [HIIMMHU CIIOBaMHU IpaBa
BKJIaJHUKA Y TPEThOi OCOOM TMOBHUHHI BUHMKATH O€3MOCEPETHHO 3 MOMEHTY
YKJIQJEHHS TAKOTO JIOTOBOPY [2].

Cnipg 3a3HaunTtH, mo LK BcTaHoBmoe mpaBo 0aHKY B OJJHOCTOPOHHBOMY
NOPSIIKY 3MIHIOBAaTH JOTOBIp OaHKIBCHKOTO BKJIAy, YKIJIAJEHOTO Ha YMOBax
BUJIaul BKJIaJly HA BUMOTY, B YaCTHHI 3MIHH PO3MIpy MPOIEHTIB. BiamoBigHo 10
g, 2 cr. 1061 IIK ©Oank Mae mpaBO 3MIHUTH pPO3MIpP TIPOIEHTIB, SKi
BUIUIAYYIOTHCS HAa BKJIAJAM HA BUMOTY, SKIIO 1HIIIE HE BCTAHOBJIEHO JOTOBOPOM.
VY pasi 3MeHIIeHHS OaHKOM PO3MIpy MPOIEHTIB HAa BKJIAJUM HAa BUMOTY HOBHUM
pPO3Mip TIPOIICHTIB 3aCTOCOBYETHCS JI0 BKJIAJIB, BHECEHUX IO IOBIIOMIICHHS
BKJIQJHUKIB TIPO 3MEHIIIEHHS MPOIIEHTIB, 31 CIUIMBOM OJIHOTO MICSIIS 3 MOMEHTY
BIJIMIOB1THOTO MOB1AOMJICHHSI, SIKIIIO 1HIIIE HE BCTAHOBJIEHO J1OTOBOpOM [1].

Tak, NpUWHSBIIM PIIEHHS 3MEHIIUTH PO3MIP TMPOIEHTHOI CTAaBKU IO
JOTOBOpPY OaHKIBCBKOTO BKJIQQy Ha BUMOTy, OaHK, 3000B’s3aHUN Y
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BH3HAYEHOMY JOTOBOPOM TMOPSIAKY IMOBIJIOMUTH TPO 1€ BKIATHUKA. SKIIO
NOPSIIOK TOBIIOMJIEHHSI TIPO 3MEHIICHHS pO3MIpYy MPOILIEHTIB Ha BKJIAIW Ha
BUMOTY HE TiepeadadeHo J0roBOpOM, OaHK CaMOCTIHHO BHM3Haudae CIocid
MOBIJOMJICHHSI BKJIQJIHMKA (BPYYEHHsS JHMCTa TiJ PO3IMUCKY, HAMNpPaBICHHS
MOIITOI0 PEKOMEHIOBAHOTO JIUCTA Ta 1H.). Y JOTOBOPI OAHKIBCHKOTO BKJIAly Ha
BUMOTY CTOPOHM MOXXYTh BH3HAYUTH MOMEHT, 3 SIKOTO 3alpOBaKYETHCS
3MEHIICHUN pPO3Mip MPOILEHTHOI CTaBKHU. K0 B JOrOBOpI Taka yMOBa
BIICYTHSI, pillIeHHA OaHKy II0/I0 3MEHILIEHHS PO3Mipy MPOIEHTHOI CTaBKU 3a
JOTOBOPOM OAHKIBCHKOI'O BKJIAJly Ha BUMOT'Y BCTYMA€ B CHIIY JIMIIE 31 CITTUBOM
MICSIIISI 3 MOMEHTY BIITIOBIJTHOTO MOBiAOMIICHHS [1].

HeoOxiqHo 3a3HauMTH, 10 OaHK Ma€ MpaBO 3MEHIIYBAaTH PO3MIP
NPOLICHTIB HAa BKJIAJIM HA BUMOTY HE3aJIEKHO BiJl TOTO, XTO BOJIOJIE MpaBamMu
BKJIaJHUKA, a caMe 0co0a, sika yKJiajia JIOroBip, 4 TpeTs ocoba (4. 2 ct. 1061
[K). IIpore Tperss ocoba, BUpa3UBIIM HaMIp CKOPUCTATHUCS MpaBaMHU
BKJIQJHUKA, SIK YK€ 3a3Ha4yayiocsi, HE CTa€ CTOPOHOIO JIOTOBOPY, a ¥l Hajai
3AJIMIIAETHCA 0CO000, HA KOPUCTh SKOI YKIIAJEHUW JTOTOBIp, Y 3B’SI3KY 13 YUM
BIJIMIOB1/Ib HA MHUTAHHS, YA MOBHUHEH OAHK y TaKOMY BHUIIAJIKy Iepe]] 3MiHOO
pO3Mipy MPOLEHTIB Ha BKJIAJl OTPUMYBATH 3rOJy TPEThOi OCOOM 3 OrJIsiay Ha
MOJIOKEHHS, sike Tependauene 4. 3 cr. 636 1K, 3anummaeTbcs cynepedinBoro
[2].

Bucnosku. 3 MOMEHTY BHUpaXEHHs HaMmIpy TPEThOO  0CO0O0
CKOPHUCTATHUCS TIpaBaMU BKJIAJHHUKA, K BUIUITMBAE 3 aHAJI3Y IMOJIOXKEHB 9. 2 CT.
636 LK ta 4. 1 ct. 1063 11K, BigOyBaeThCs «PO3IICTUICHHS» TPAaBOMOYHOCTEN
MDK 0C00010, fIKa yKJajia JOTOBip OaHKIBCHKOTO BKJIaJly, Ta TPETHOK 0COOOI0.
[Tonoxkenns 4. 1 ct. 1063 LK, sxoro nepeadadeHo, o 10 HaOyTTs 0c0000, Ha
KOPUCTh AKO1 3poOJieHMi OaHKIBCHKMHM BKJIaJ, MpaB BKJIAJHUKA Il IIpaBa
HaJeXaTh 0c001, sKa 3po0uIIa BKJIAJl, € TAKUM, SIKE MOPYIIIYE THTEPECH TPETHOI
0COOM, OCKUIBKHM 1HKOJIM YHEMOXJIMBIIIOE pealli3allil0 TakKhuX MpaB TPETHOIO
0c00010, y 3B’SI3Ky 13 UMM MPOMOHYEMO T€, IO MpaBa BKJIAJHUKA Yy TPETHOI
ocoOu, 3a 3arajJibHUM MPaBUIIOM, IOBUHHI BUHUKATU 0€3MOCEPETHBO 3 MOMEHTY
YKJIIQJIEHHSI IOTOBOPY OaHKIBCHKOTO BKJIaTy, a HE 3 MOMEHTY BHPaKEHHS HEIO
HaMIpy CKOPHUCTATHUCS TAaKUMHU MPaBaMHU.

Jlirepartypa:
1. HuBinbauit kogekc Ykpainu. Bimomocti BepxoBHoi Pagu Ykpainu (BBP),
2003, NoNo 40-44, crt.356. URL: https://zakon.rada.gov.ua/laws/show/435-
15(nata 3Bepuenns 12. 11. 2020 p.).
2. Ky3zpmuu O. 4. JloroBopu Ha KOPHUCTh TPETIX OCIO y HMBIIBHOMY IIpaBi
VYkpainu: monHorpadisa. IBano-@pankiBebk: [IpukapnaTchkuil HalliOHAJBLHUM
yHiBepcuteT M. B. Credanuka, 2014. 334 c.
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3. ®ypc C. [. Oxpemi nuTaHHS TMPABOBOTO PETYJIOBAaHHSA JOTOBOPY
0aHKIBCHKOIO BKJIaJy Ta CYMDKHUX NpaBOBITHOCUH. [Ipasosi eopuzonmu /
Legal horizons. 2017. C. 68-74.

4. besknyowuii 1. A. bankiBcbki mpaBounHu: MoHorpadis. Kuis: [im «Ia FOpey,
2007. 456 c.

5. Xonox B. B. OxpeMi acniekTy CyJI0BOi MPaKTUKKU BUPIIICHHS CIIOPIB MO0
VKIJIQJICHHS, 3MIHM Ta PO3IpBaHHS JOTOBOpYy OaHKIBCHKOTO BKJIaay Ta
0aHKIBCBKOIO paxyHKy. Haykosuu eicnux Mixcnapoonozo 2ymanimapHozo
yuigepcumemy. 2014. Ne 10. C. 226-229.

YOMY ULJIIOBHI JOT'OBOPA - PIIKICTb J1JIsI YKPAIHCBKOT'O
CYCHUIBCTBA?

Yeuenv Anina OnexcanopisHa
cmyoeumxa IV kypcy, Tapawancbkoeo 0epaicasno2o mexHiyHo2o ma
EeKOHOMIKO-NPAB0BO20 KOJLEOIHCY

[lepeBakHa OLIBIIICT KpaiH CBITY JIaBHO BH3HAIW JIOUUIBHICTH
ICHYBaHHS 1HCTUTYTY HUTFOOHOTO JOTOBOPY B 3aKOHOJABCTBI. B pi3HUX KpaiHax
el IHCTUTYT Ma€ CBOi OCOOJIMBOCTI, MPOTE€ METa MOro ICHYBaHHSI €IUHA —
HaJlaTU TOJIPYAOKI0 JOCTATHBO IIMPOKI MOKIIMBOCTI IS  CAaMOCTIMHOIO
BU3HAYCHHS CBOiX MAMHOBUX BIJIHOCHUH Y ILIIO01, 100 BOHU MaJik 3MOTY, MPH
HEOOXITHOCTI, 3MIHUTH PEXKUM MaiiHa, BCTAaHOBJICHUM 3aKOHOM, SIKUM
aBTOMATUYHO MOYWHAE AISITH 3 MOMEHTY YyKianaHHs 1nuio0y. He moxe OyTu
BUHATKOM Yy BHUpIIIEHHI JaHOI MpoOJIieMH 1 MpaBoBa cHCTeMa YKpaiHu. 3
KOXXHUM POKOM 3pPOCTAa€ YUCIO CYJOBUX TO30BIB, 3 MUTaHb PO3AULY CHIJIBHO
HAKUTOTO MaifHa. Ix OyJio O MeHIe MpU ICHYBaHHI TPAJHUINT CKIAJATH
JIOTOBOPH MPO PO3MOJALT MaHOBUX IIpaB Ta o000B's3kiB. Taki JoroBopu
MOIIMPEHI B CIM'IX 3 BEJIMKUM JOCTaTKOM, a00 iX YKIIaJalTh TPOMAISIHH,
pEECTPYIOUM U0 3 1HO3EMISIMU. AJKE YKIAJIEHHS HUTIOOHOTO JOTOBOPY
Bupimmio 6 Oarato npooOsem. Ho3ain maitHa mpu po3iydeHHI TPOMIIOB Ou
IHTEJIITeHTHO 0e3 3alBMX BHUTpAT CWJI, a TaKOX KOINTIB Ha aJBOKAaTIB.
[Inro0HUN JOTOBIp MOYKHA YKIIAJIaTH HAPEUCHUM 1 TOAPYXKKI0. SAKIIO J0TOBIp
YVKJIAJIEHO HApeuYeHHMH, BiH HaOuMpae YMHHOCTI JIMIIE y MOMEHT peecTparlii
nuito0y. IcHye 0e3niu npuyuH, 4epe3 siKl TPOMAJISIHU HE YKJIaJaloTh MalHOBI
JOTOBOPH:

1. Benuue3na wacThHA HAaCEJIEHHS KpaiHM HAJEXKUTh JI0 KaTeropii
Mano3albe3rneueHnuX. Y HHUX HEMae MaiiHa, pO3AUT SIKOTO MOXE SKOCh
YCKJIQJIHUTH PO3IPBAaHHS IILTIO0Y.

2. B YkpaiHi He NpUIHATO yKJIaJIaTu NUTH00H1 goroBopu. s yKpaiHIliB
YKJIAJeHHS IUTI00Y 3aCHOBAHE Ha MOYYTTAX, KOJIU JIFOOJISIUL JIFOAH IAATh OJIUH
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oaHOTrO. Y 1Ief mepioJ He XOYEeThCsl HaBITh BUMOBJISTH CJIIOBO PO3JIYUYCHHS. A
CripoOM 3ampoOIOHYBaTH MiAMUCAHHS JOTOBOPY PO3IMIHIOIOTHCS, SK OakaHHS
OTpUMaTH BUTOAY 1 CBIIYaTh NPO BIICYTHICTh TMOYYTTIB, HECEPHO3HOCTI
HaMIpiB.

3. bararo xTO0 mpocTOo HE Oa)kae MPOXOAWTH MPOUEAYPY YKIAJACHHS
HUTIOOHOTO  JIOTOBOPY, SIKMU MiISArae oOOOB'SI3KOBOMY  MOCBIJYEHHIO Y
HOTapiyca.

4. YV nuito0 BCTYyNarOTh 1 3aMOXHI JIOJIH, SIKUM € IO JIUIATH, 1 JOTOBIP
OyB OM HaMlKpallUM BHXOJIOM Y HENPOCTIH CHTyallil 13 pPO3JIyYEeHHAM 1
po3auIoM. AJie 1 11l JIIFOJIM HE BXKUBAIOTh 3aXO01B Yepe3 BJIACHY O€3rpaMOTHICTh
B MHUTAHHAX HUTIOOHOTO AOTOBOPY. BOHM B3arajii HECEPHO3HO CTABIATHCS IO
TaKoi 1/1€1, BBA)KAOUH, 1110 MAalHO MOTPIOHO JIIUTH MO CIPABEAJIMBOCTI, 1 KOJIH
npuiiie 4ac. BOHM HE 3aMHCHIOIOTHCS, IO Yy KOXKHOI JIFOAWHHU CBOI1 IOHSTTS
CIPaBEIJIMBOCTI, a IMiJ Yac PO3JIYyUYECHHS HaBPS YU XTOCh 13 MOAPYKKS
MOCTYNMUTHCS OCOOMCTUMU 1HTEpecaMu 3apaJik IIbOro MOHATTA. Buiile 3a3HaveH1
MPUYNHN SBJSIIOTECS OCHOBHUM 1HCTPYMEHTOM TaKOTO JIHCIIO3UTHBHOTO,
OaraToBapiaHTHOTO PEryJIOBaHHS TMOJIPYKHIX MaWHOBHUX BIJHOCHH SIK
NUTFOOHUN JIOTOBIP, IO CTBOPIOE AaKTYAJbHICTh IIi€1 TeMHU. AHaII3ylouu
nosioxkeHHs ¢1.92 CK, sIKoro perjiaMeHTOBaHO MPaBO Ha YKJIAJEHHS IUTFOOHOTO
JIOTOBOPY Ta MOPSJIOK MOTo peaizallii, MOKHa JIINTH BUCHOBKY, 11O IMUTFOOHUM
JIOTOBIP YKJIaJAA€ThCA: 10 PeeCTpallli U100y, TOOTO ocodaMH, sIKi OIANIH 3asBY
PO PEECTpaliio NUII00Y; MiJl Yac peecTpaiii nuroly, a TakoX MOAPYKKIM.
CyuacHa 1opuJIMuHa IpakTUKa CBIIYUTS , 110,10 Ha0yTTa CK ynHHOCTI NUTIOOHI1
JIOTOBOpU Ha YKpaiHi MpakTUYHO HE YKIagaucs . BiACyTHICTh OMUTY 3 OOKY
HACeJICHHS TIPU3BOAUTH JI0 CIEU(IYHOrO CTABJIICHHS HOTAP1yCIB J0 IMUTFOOHOTO
JIOTOBOPY, OCKUIBKY BOHHM MaiyKe HE PO3BHMBAIOTh YMOBH ITUTFOOHOTO JIOTOBOPY 1
HE BJIOCKOHATIOIOTH MPOEKTH TaKUX JIOTOBOPIB.

Jlitepartypa:
1. SABop O.A. @yHKIIIT NUTFOOHOTO KOHTPAKTy B CiMEWHOMY mpaBi Ykpainu //
Agtoped. quc. kaua. opua. Hayk: 12.00.03. — X., 2006. —c. 14.

HaykoBuii kepiBHuk: ['onobopoarko Haramiss BomoaumupiBHa, BUKIagad
OpuInIHUX TUCIUIUIH | kaTeropii, Tapamancekuil qep>KaBHUN TEXHIYHUM Ta
€KOHOMIKO-TTPaBOBHUH KOJIEK
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KpuminanabHe npaso. KpuminajibHe nnpouecyajibHe npaso.
Kpuminagicruka. KpuminoJiorisi. KpuminajibHO-BUKOHABYE MPaBO.
Meauune npaso. Cy10Bi Ta IPABOOXOPOHHI OPraHu. AJABOKaTypa

INPOBJIEMHI IIMTAHHSA ®OPMYBAHHA TA JIAJIBHOCTI CYAY
MNPUCSAKHUX B YKPAIHI TA HJISAXU IX BUPIIIEHHS

I'ymuuk €ezenisi Cmenaniena
cmyoeumia 3 Kypcy 0opuoudno2o axyivmemy, 3anopizbkoco HayioHAIbHO20
VHIgepcumenmy

Hapaszi  BimOyBaerbcs  mporec  pedopMyBaHHS  YKpaiHCBKOTO
3aKOHOJIAaBCTBA, 3 METOI0 HAOIMKEHHSI MOro JO MPOBIIHOTO €BPOIEHCHKOTO,
aje 13 BpaxyBaHHAM OCOOJMBOCTEW HaIllOHAIBHOI MPABOBOI CUCTEMH. 3MIHU
CTOCYIOTBCSI, Yy TOMY YHCIIi, CyJI0BOI CHCTEMH Ta CYJy MPUCSIKHHX.

JlocnimpkeHHsT Ta MPOMO3HUIIiT MO0 3MIH 0 CyAy HNPUCSKHUX BxKE Oyi0
3po06seHo 6ararbMa BueHUMHU: 30kpema, A.A. ConoakouMm, B. B. Kontoxowm, C.
O. Moprynom, A. bypum, P. Taparynoro, A. B. MongoBanom, B. M.
TepTUIIHUKOM Ta IHIIMMHU HAYKOBLISMH.

Mertoro naHo poOOTH € BU3HAYEHHS HAWOUIbII MPOOJIEMHUX MHUTAHb Y
(opMyBaHHI1 Ta JIAJIBHOCTI CYAY NMPUCSKHUX Y KPUMIHAIBHOMY IPOBAJIKEHHI B
VYkpaini; BUpoOJIeHHs NUISIXIB pillieHb npobieM. B xo/1 poboTu 371HCHIOETHCS
aHaJ13 YNHHOTO 3aKOHO/IaBCTBA Ta 3BEPHEHHS JI0 3aKOPJIOHHOTO JIOCBITY.

Cyn npucsokHUX € (OopMOr0 ydacTi TpOMaJIsiH y 371HCHEHH] MPaBOCY s,
AKa 3aCTOCOBYETHCS y JIEMOKPaTUUYHUX JepkaBax. SIK BiJOMO, ICHy€ JBa THUIIU
NPaBOBUX CHUCTEM: AaHIJIO-aMEPUKAHChKI Ta €BPONEHCHhKO-KOHTUHEHTAIbHI.
[HCTUTYT Ccydy NPUCSHKHMX OLIBII PO3BUHYTHH B MEPUIOMY THUIIl, a IPYTOMY
3aCTOCOBY€EThCA, K NpaBwio, He Tak MmHUPOKO. A.A. CoJOOKOB BH3HAYAE
XapakTepHi OCOOJMBOCTI AaHIJIO-aMEPUKAHCHKOI MOJIENl CyAy MPUCSKHUX:
PO3MEXYBaHHS KOMIIETEHIIT MIXK KOJIETIEI0 MPUCSKHUX 1 mnpodeciiHum
CyIIICI0; YXBaJ€HHS MPUCSHKHUMU BEpAUKTY. ToOTO, MPUCSIKHI BU3HAYAIOTH
BUHY a00 HEBUHYBATICTh OOBMHYBAY€HOI'0, a BXKE Ha IIIJICTaBl iX BEPIUKTY
Cy[Jisl IPU3HAYa€ BUHHIN 0C001 KOHKPETHUM BHJ MOKApaHHS Ta BUPIIIYE IHIII
NUTaHHS, K1 TOTPeOyIOTh CIelialbHUX MPAaBOBUX 3HaHb. Y €BpOIN X ICHYE
KOHTUHEHTAJIbHA MOJIeNIb CYJy TPHUCSKHUX, KOIU Il PO3MVISIAY CIpaBU
CTBOPIOETHCS KOJIETIA 13 4yMcaa OpodeciiHUX CyIAiB Ta MNPUCSHKHUX, SIKI
CHUIBHO BUPINIYIOTh NUTAHHS  IIOJO0 BUHYBATOCTI, KBasiikaii
MPaBOMOPYIIEHHS, TOKapaHHs [1].

[IpaBoBa cUCTEMA Ykpainu HAJIC)KUTH 10 €BPOIENUCHKO-
KOHTUHEHTAJILHOTO THUITY, BIATOBIIHO, CY/l MPUCSKHUX 3aCTOCOBYETHCS JIUIIIE B
OOMEXKEeHMX BHUIAJKaX, BH3HAYEHUX 3aKOHOJABCTBOM. B KpuUMiHAJIbHOMY
npoliect po3MJisii CIPaBU 3a Y4aCTHO MPUCSKHUX € AUCIO3UTHUBHUM: 3TITHO 3
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yuHHUM KpuMiHaibHUM TpolecyalbHUM KojiekcoM Ykpainm (mami — KIIK
VYkpainu), 0OBUHYBau€HUI Ma€ MPaBO MOJATHU KJIOMOTAHHA MPO KoJerialbHUN
PO3IIISIT CIIPAaBU Y CKJIaAl 2 CyIAIB Ta 3 MPUCSIKHUX, ajie JIMIIE Y MPOBAJKEHHI
B TIEpIIIA 1HCTAHINI MIOAO 3JIOYMHY, 3a SKUW TiependadeHe JOBIYHE
no30asieHHd Bomi [2]. ToOTO, HpUCSIKHI PO3IIAJAIOTH JTyKE OOMEKEHY
KaTeropito cmpaB 1 HE MOXHA CTBEPKYBaTH TIPO BEIHUKY pOJb CyIy
MPUCSDKHUX B CyNOBiM cuctemi. [l mopiBHsHHS, y Dpanili (10cBiA sSKOI
3aMo3WYMIIA ~ 0arato  JepkaB) CyOd TPHUCSHKHUX  MAlOTh  BHHITKOBY
KOMIIETEHIIII0 PO3TJISAaTH KpUMIHAIBHI CIOpPaBU MPO TSIXKKI 3JIOUYMHH; SK
Crieliayli3oBadl 1HCTUTYIII, CyAW TMPUCSHKHUX Yy CIpaBaX HEMOBHOJITHIX
PO3TIISAa0Th OOBUHYBAYEHHS B TSDKKHUX 3JI0YMHAX, MPea aBjiIeHI ocodaM y Bl
Bim 16 no 18 pokiB [3]. Byno 6 IOIIIBHO PO3MIMPHUTH MOBHOBAXEHHS CYIY
MPUCSHKHUX 1 B YKpaiHi, 3aKOHOIABYO 3aKPINMUBIINA MOMJIUBICTh PO3TJISIATH 32
KJIOIIOTAaHHSIM OOBHHYBAYEHOTO (y TOMY YHUCJI1 HEHOBHOIITHBOI'O) CIIPaBH 11010
BCIX 0COOJIMBO TSOKKHMX 3704MHIB. OJIHAK JJIs IIbOTO HEOOXI1THO BUPIIIUTH PSII
IHIIUX [po0ieM, 100 3amoO0IrTH 3aTATYBAHHIO pO3TIAAY cOpaBu  abo
HE00’ EKTUBHOCTI MPUCSIHKHUX.

B VkpaiHi icHye HOCUTh HEBETUKHUI CHCOK OOMEXEHb NJii BUKOHAHHS
00OB’SI3KIB MPUCSHKHOTO, SKI BKa3zaHl y cT. 65 3akony VYkpainu «lIpo
CyIIOyCTpii 1 cTaTyc cyAaiB». Tak, He BKIIOYAIOTHCA JO CIUCKIB MPUCSKHUX
rpoMajisiHy: 1) BU3HaHI CyJIoM OOMEXEHO J1€3JaTHUMHU a00 HE1€31aTHUMU; 2)
MalOTh XPOHIYHI TCHUXIYHI YM 1HIII 3aXBOPIOBAHHS, IO IEPEIIKOIKAIOTh
BUKOHAHHIO OOOB’SI3KIB MPUCSKHOTO; 3) sIKI MAlOTh HE3HATY YU HEMOTalleHy
CyIUMICTh; Ha  SIKMX TPOTIArOM  OCTaHHBOIO  POKY  HaKJIagajiocs
aJMIHICTpATUBHE CTATHEHHS 32 BUMHEHHS KOPYMIIITHOTO MPaBONOPYIIECHHS; 4)
3aiiMaloTh MepeniueHi y cT. 65 nmocaau abo 3[1HCHIOIOTh 3a3HaYeHy IOPUANYHY
TUSIIBHICTB; 5) 0coOu, SKi HE BOJIOJIIOTH JEPKaBHOK MOBOIO. TakoXX I1CHYE
oOmexeHHs BiKy npucsixHoro — Big 30 1o 65 pokis [4]. Ha xanb, nei nepemnik
BUYEPIIHUM Ta HE BKJIOYAE B ceOe IMOTECHIIMHO HE0O €EKTUBHUX YJICHIB
CYCIIUIBCTBA, $SIKI HECYMJIIHHO BHKOHYBAJIM CBOi OOOB’SI3KM SIK y cdepi
MPaBOCYAAS, TaK 1 3MIMCHEHHS JEep>KaBHUX IIOBHOBAXEHb a00 IIUBIJIBHO-
IpaBOBUX YM IHIIUX 3000B’s3aHb. ToOTO, y Dpaniii cnucok 3a00poH
PO3IIUPEHO TAaKUMHM BHIAJKaMHU: JIep)KaBHI CIIy»KOOBIIl, BIJCTOPOHEHI BIJ
BUKOHAHHS CBOiX (YHKIIINA; 3BUIBHEHI I10CaI0BI 0COOM MIHICTEpCTB (a B
YkpaiHi MOXYTh OyTH 1 3 IHIIUX IEHTPAJbHUX OPraHiB BUKOHABYOI BJIAIM),
[0/I0 SKHUX € CYJIOBE pIIICHHS MpO 3a00pOHY BUKOHYBAaTH CBOi OOOB’SI3KH;
OaHKpPYTHU, HECTPOMOXKHICTh SIKUX BU3HAHA CYJIOM; OCOOM, SIKl BIPOJIOBX TPHOX
pasiB He 3’ SBUUCS 0€3 3aKOHHUX I1JICTaB 3a BUKIUKOM CYJY JJIsl BUKOHAHHS
byHkiid npucspkHoro [5]. Taki 3MiHM JOIIIBHO BHECTH 1 JI0 TEPETIKY
KaTeropii ocid, K1 He MOXKYTh OyTH IPUCSHKHUMU B YKpaiHi.

Bapto 3BepHyTH yBary i Ha KiIbKICTh NpUCSKHMX. Hapasi B Ykpaini B
KOJIET1i Oepe y4acTh TP OCHOBHUX MPUCSKHUX, 1110 € 3aMaJI0 Yepe3 MOKIIMBUIM
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BIUIUB Ha TIPUCSDKHOTO. Y €Bpomi HeMae yHI(PIKOBAHOTO CKJIamay, MPOTE
ONTUMAJIbHOIO KUJIbKICTIO BBaXKA€EThCS Bill 5 0 7 ocib (y ['pemii — 5, Itamii — 6,
Opannii — 6 y meprriid iHCTaHINi). 3aHAJATO BeMWKa KIIbKICTh MPHUCSHKHUX
(manmpukian, 12) Oynme 3HHWXKYBAaTH €QEKTHUBHICTh CYJIOBOTO PO3IIIIAY,
30UThITYBAaTH HABAaHTAXXEHHS HA CYJIOBY CHCTEMY, a TAaKOX YCKIIaJHIOBATH
10601p oci0 [6]. IIpo 1e CBIAYMTH BIAXWJICHA MPOIMO3HIlIS 30UIBITUTH KUIBKICTh
MPUCSHKHUX JI0 7 3aMICTh 3, BUCJIOBJIEHA B 3akOHOMNPoekTI Kabinety MiHicTpiB
Ykpainu [7].

B. B. Komtox ctBepKye, M0 TPU BU3HAYEHHI KIJTBKICHOTO CKJIAy CIIiJT
BUXOJUTH 3 OpraHizalifHuX Ta (IHAHCOBUX MOXKJIMBOCTEH JEpPHKaBU, a TAKOK
Mozell cyay npucshkHuX [6]. ToMy pomno3uIli€ro € 30UIbIIeHHS KITBKOCT1 10 5
oci0, 100 KoJjeris Hajgaal Jisia y CKiIaal 2 CYIIIB Ta 5 MPUCSHKHUX. Takum
YUHOM, He OyJie 3aHaJTO BEJIUKOrO 30UIbIICHHSI BUTPAT (HANPUKIIAJ, 1€ MOXE
OyTH BUIUIaTa BUHATOPOJU NMPHUCSHKHOMY 3a 4ac BUKOHAHHS HUM OOOB'SI3KIB Y
CyAl), 0 HEraTUBHO B1I00pa3UThCS HA CTaHI1 JEepP>KaBHOIO OIOKETYy YKpaiHu,
oJHAK Oyje MIABHUIIEHO HE3aJICKHICTh AYMKH IPUCSKHHUX BIJI CTOPOHHBOTO
BIUIMBY. Maethes mpo BcraHoBieHi cr. 68 3Y «IIpo cymoycrpiit i craryc
CyJJIiB» TapaHTii HE3aJleKHOCTI CYJ[iB, SKI Ha Yac BHKOHAHHSI HUMU
00OB’SI3KIB 13 3MIIMCHEHHS NPaBOCYAMAS TOMIUPIOIOTHCS HA MPUCSKHOTO — Y
TOMY 4YHUCHl 3a00pOHY BTpydYaTHUCs y 3AIMCHEHHS NPaBOCYIJs, SIKE MOXKeE
31MCHIOBATUCS B OyAb-SKUX opMax.

Crarrero 389 KIIK VYkpainu yyacHUKaM KPUMIHAJIBHOTO MPOBAIKEHHS
3a00POHSIETHCS CHIJIKYBATUCS 3 TPHUCSHKHUMHU TPOTITOM BCHOTO CYIOBOTO
pO3IUIsSily, OCKUIBKM 1€ MOXE TPHU3BECTH JO BTpaTH MPUCSKHUM
HEYNEePEeKEHOCTI, 1 SIK pe3yabTaT — ycyHeHHs [2]. [IpoTe Ha mpakTUIll Takui
KOHTAKT MPOCTEKHUTH JYyXKE€ BaXKKO, OCOOJIMBO SIKILO PO3IJISH CHPAaBH € JIyXKe
TpuBaiMM B 4aci. OkpiM TOTO, MiJ Yac OOrOBOPEHHS IMHUTaHb, IMOCTABICHUX
rOJIOBYIOUMM MijJ 4ac Hapaau, npodeciiiHi cymjii MOXYTh BIUIMBAaTH Ha
dbopMyBaHHS AYMKH MOPUCSAKHUX. TOMY HAABHICTh S5 MPUCSKHUX 3aMICTh 3
301IBIINTh IIAHC HEYIEPEIKEHOCTI MPHUCSKHOI0, 1 OKpPIM TOTO, MIJIBHUIIUTH
POJIb YUacTi HApOly y 371MCHEHH1 MTPABOCY/ LS.

B ogHomy 13 3aKOHOMPOEKTIB, ojaepkaHux BepxoHoto Pamoro Ykpainu
(mam — BPY), npomnonyBanocsi pimieHHs TpoOjieMH 13 BIUIMBOM CYJJ1 Ha
MPUCSHKHUX M1 yac oOroBopeHHs [8]. 3a MpOIO3UINE0 aBTOpa, CYIIs Mae
dopmymoBaTH BCl MUTaHHS LIOJI0 BUHYBATOCTI MIJCYJHOTO Y MHCHbMOBOMY
BUTJISIAI — OYEBHUIHO, 100 3armo0IrTM BUHUKHEHHIO HEKOPEKTHUX MHUTaHb abo
TUCKY Ha mpucsbkHoro. IIpote Bapro moroautucs i3 BucHoBkoM BPY, mio
Mopsii 3 BHUHYBATICTIO MAalOTh CTaBUTUCSA THTAHHS TPO HEBUHYBATICTb.
[TocTaHOBKa TWTaHb B MHCHBMOBOMY BHIJISIII MOXE CTATH «IUTAHOMY JIJIS
OOrOBOpPEHHSI, 110 JOTOMOKE MPOBOAUTH HOTO OUIBII 3JIar0KEHO 3aBISKH
YITKAM BIAIIOBIISIM.

28



[Toctae Takox TmipoOseMa e(PEKTUBHOCTI CHUCTEMH BIIOOpY Cyay
MPUCSHKHUX. Y pa3il 30UIbIIEHHS KIJTBKOCTI OCHOBHOTO CKJIQy IPUCSHKHUX JI0 5,
BUHUKA€E HEOOXITHICTh MPU3HAYEHHS OUIBIIOrO YMCIa 3aMacHUX MPUCSHKHUX —
ontuMaiibHO 3. 3apa3 3rigHo 13 cr. 385 KIIK VYkpainu, aBTOMaTH30BaHOIO
CHUCTEMOI0 JOKYMEHTOOOIry Cyay BHU3HA4aeTbcsa 7 0OCi0 3 umcia ocid, ski
BHECEHI JI0 CMHUCKY MPUCSHKHUX. 3 IIUX OCI0 3IMCHIOETHCS BIJIOIp OCHOBHUX Ta
JOATKOBUX MPUCSHKHUX, aJI€ MOKE€ BUHUKHYTH CUTYyaIlisl, KOJIU MICHs BIJIBO/IIB
Ta CaMOBIJIBO/IIB TPUCSKHUX 3AJIUIIAETHCA MEHIIE, HIK MOTPIOHO JJIsSl CYJIOBOTO
po3risiay chnpaBu. B cBoro depry, e CTBOPIOE HEOOXIJIHICTh IIE OJIHIET
OpraHi3amiitHoi ii, o 30UIbIIy€e TPUBAIICTh CYJAOBOTO PO3IISAY — 3a CT. 387
KIIK Vkpainm, cekperap CyAOBOTO 3aciiaHHS 3a BKa31BKOK TOJOBYIOUOIO
BUKJIMKAE TMPUCHKHUX JOAATKOBO [2]. VYHHMKHYTH 1bOTO  MOXKIIMBO,
BUKJIMKABIIU OApa3y OUIbIIY KUIbKICTh MPUCSIKHUX, 1[0 CTBOPUTH MOXKJIMBICTh
st BimOopy. Hapasi (3 OCHOBHUX Ta 2 3amacHUX MPUCSKHUX) MOIJIM O
obupatucs He 13 7, a 13 9 0ci0; y pa3l 30UIbIIEHHS! KUIBKOCTI MPUCSHKHUX,
BiAMOBiAHO, 5 OCHOBHMX Ta 3 3amacHUX MaroTh oouparucs 13 12-13 ocib.

OTtxe, nojani 10 BepxoBHoi Panu YkpaiHu 3aKOHONPOEKTH CBIAYATH, 1110
Cyll TpPUCSKHUX B VYKpaiHi roroBuil 10 pedopmyBanns. OnHak, Tpeba
3a3HAYUTH, 10 BC1 3MIHU J0 3aKOHOJABCTBA MalOTh B1I0yBaTUCS MOCTYMOBO, 13
BpaxyBaHHSIM TpaJulii HOPMOTBOPUYOCTI Ta MOMJIMBOCTEH Aep:kaBu. Tomy,
OCHOBHI 3MIHH, SIKl IPOMOHYIOTHCS, € TAKUMHU: 1) PO3IMIMPEHHS KOJa CIPaB, AKI
MOXYTh PO3IVISIIATHCS CYIOM TMPUCSDKHUX, OO0 BCIX OCOOJHMBO TSKKHX
3JI0YMHIB; 2) 301UIBIIEHHS KUTBKOCTI MPUCSHKHUX JI0 5 OCHOBUX Ta 3 3allacHUX;
3) NOMOBHEHHsI MEpeJliKy OOCTaBUH, SIKI YHEMOXJIUBIIOIOThH 3aIy4Y€HHS 0CO0HU
710 BUKOHAHHSI 000B’ 13Ky MPUCSKHOTO; 4) BBEJIEHHS 000B’SI3KOBUX MUChMOBHX
3aluTaHb, SIKI MalOTh OYTH MIJATOTOBAHI CYJJICIO 11 OOTOBOPEHHS Ha Hapa/i;
5) pedopmyBaHHs cuctemu BiIOOpYy mpHUCHKHMX. I[li 3MiHM JOMOMOXYTH
30UIBIIUTH POJIb CYJly MPUCSHKHUX B CYAOBIA CHCTEMI YKpaiHM Ta BOJHOYAC
MIABUIIUTH  PIBEHb JIOBIpM TpOMajsiH, 30UIBIIMTH €()EKTUBHICTh Ta
HEYTEPEHKEHICTh CYTy MPUCSHKHUX.
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HaykoBuii kepiBHuk: €Ha Ipuna BikTopiBHa, KaHAUJAT IOPUIUYHHUX HAYK,
JIOTIEHT, 3anopi3bKU HAIlIOHAJTLHUN YHIBEPCUTET

OKPEMI ACHEKTH YJIOCKOHAJIEHHSI KPUMIHAJIbHOI
BIAITOBIJAJIBHOCTI 3A HEITPABOCY/JIHE PIIIIEHHA

Ky3neyoe Bimaniii Bonooumuposuu

00KMOp 1OPUOUUHUX HAYK, npoghecop, npoghecop cneyianbHoi kagedpu Ne 2
Inemumymy Ynpaeninns oepoicasnoi oxoponu Yrpainu Kuiecvkozo
HayionanvHozco yuigepcumemy im. Tapaca lllesuenka

11 gwepBusa 2020 poxy Koncturymiiinuii Cyn Ykpainu (KCVY) y cBoemy
pIIIIEHH] TOCTAaHOBUB, 110 HUHIIIHE opmyitoBaHHs cTatTi 375 KpumiHambHOTO
kojgekcy (KK) Vkpainm mnpo BiANOBIIANBHICTH CYIJIB 34 «3aB1JOMO
HEIpaBoOCyIHI» pimieHHs cynepeuuTsh Koncrturymii Ykpainu. KCY Bka3zas, 1110
crattsa 375 KK Ykpainu He BCTaHOBIIIO€ KPUTEPIiB HEMPABOCYTHOTO PIIIEHHS 1
HE TIOSCHIOE CyTI CIIIB «3aBAOMO HENPAaBOCYIHHUI», IO JO3BOJISE
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HEOJHO3HAUYHE TPAKTyBaHHs ckjany 3i10unHy. Tomy KCVY niiiioB BHUCHOBKY,
0 KpUMiHAJIbHA BIAMOBIABHICTS 32 MOCTAHOBY «3aBIJIOMO HEMPABOCYIHEY
CyJIOBE PIIICHHS CTBOPIOE PU3WKU 1 MOXJIMBOCTI ISl BIUIMBY Ha CYIJiB
BHACJIII0K HEYITKOCTI 1 HEOHO3HAUYHOCTI aucro3uii crarrti 375 KK.

['pyna nepxkaB npotu kopyniii Paau €sponu (GRECO) me y 2017 port
3a  pesynpTaTamMud  UeTBEpTOro  payHAy OIlIHIOBAaHHS, IPHUCBSIYCHOMY
3ano0iraHHsl KOPYMIlli cepel HapOJIHUX JAENyTaTiB, CyAJiB Ta MPOKypopis [1],
Hajala VYKpaiHi PEKOMEHJAIll0 IM0JA0 HEOOXITHOCTI ACKpUMIHATI3AIlL
BIJIMOBIJATBHICTh CY/IIB 3a TOCTAaHOBJICHHS CYIJC0 (CYIIsIMH) 3aBiJIOMO
HEIPaBOCYJTHOTO BHPOKY, PIIIEHHs, yXBaju abo0 TMOCTaHOBW» Ta/abo0, sIK
MIHIMYM, 1HIIOTO 3a0€3MeuYeHHs, 10 Iie Ta OyJb-AKe 1HIIE TMOJIOKEHHS IIPO
KpHMIHAJIbHE  IIPABOMOPYIICHHS  KPUMIHAII3yIOTh  BUKJIIOYHO  YMHCHI
MopyIieHHs y cepi CyJOUMHCTBA, a IPAaBOOXOPOHHI OPTraHU HE 3J0BKUBAIOThH
TaKUMH HOpPMaMu JjIs HEMPaBOMIPHOTO BIUIMBY Ta THCKY Ha CcyaaiB. Bxke y
2020 poui GRECO, ouiHtorour BUKOHAaHHS HaJAaHUX YKpaiHl peKoMeHAaIlli,
KOHCTaTyBaJla BIJICYTHICTb POTPECY Y BUKOHAHHI 3a3HaYEHO1 PEKOMEHJAIl].

Tomy 3akoHOaBelb He yekarouu pimeHHss KCVY Ta, 3Bakaroun Ha HasiBHI
JUCKYCIl B TE€Opil KpUMIHAJIBHOTO TIpaBa, Ta B MPaBO3aCcTOCYBaHHI, BUKOHYIOUH
MDKHApOJIHI 3000B’s13aHHS 3alpOIIOHYBaB PsJI IPOEKTIB 3aKOHIB YKpaiHH, 1110
BUPINIYIOTh JaHy MpoOieMy. PosriasHemo ix 1 3’sCyeMo, IO MTPHUHIIUIIOBO
HOBOTO MTPOTIOHYIOTH BKa3aH1 3aKOHOTPOEKTH.

Meroro 3akonomnpoekty (Ne 3500 Bim 18.05.2020) «e ymockoHaneHHS
MIPABOBUX HOPM MO0 BIIMOBIJATBLHOCTI 32 OCTAHOBJIEHHS CYAJCH0 (CYISIMM )
YIEPEKEHOTO0 CYJOBOTO PpIllleHHsS (BUPOKY, yXBajgu ab0 TIOCTAaHOBHM) Ta
3a0€3MeUeHHs] JIOTPUMAaHHS TMPUHIMIY TMpPaBOBOi BHU3HAYeHOCT» (c. 2
ITosiIcCHIOBAJIBHOT 3alIUCKU JI0 3aKOHOMPOEKTY). MeToro 3akoHompoekTy (3500-1
Bix 02.06.2020) «e mpuBeIEHHsS KPUMIHAJIBHOIO 3aKOHOJABCTBA YKpaiHU Y
BiAMOBIAHICTH /10 MIPKHAPOJHUX CTAaHJAPTIB 1 YMHHUX MIKHAPOJHUX JOTOBOPIB
VYkpainn» (c. 2 IloscHIOBadbHOI 3amUCKU JI0 3aKOHOMPOEKTY). Meroro
3akoHOMNPOoeKTy (Ne3500-2 Bim 03.06.2020) «e mpuBeneHHS KPUMIHAIBHOTO
3aKOHOJIaBCTBA YKpaiHU Yy BIAMNOBIIHICTG [0 MDKHApOJHHUX CTaHAApTIB 1
YUHHUX MDKHApPOJHHUX JTOTroBOpiB Ykpainu» (c. 2 IlosicHIOBaIbHOI 3alUCKHU 710
3aKOHOIPOEKTY). [IpoekT npomnonye «BugaauTu crartio 375 3 KpuminaabHOTO
Kozekcy Ykpainm». Metoto 3akoHOnpoekTy (Ne3500-3 Bim 04.06.2020) «e 3
METOI0 TIPUBEJACHHSA NHUTAHHS KPUMIHAJIBHOI BIAMOBIIAIBHOCTI CYAJdIB Y
BiAMOBIAHICTE A0 cTaHaapTiB Pagum €Bponu Ta BUKOHAHHS PEKOMEHAIlli
GRECO» (c. 2 IlosicHIOBaJIbHOT 3aIUCKH J0 3aKOHOTPOEKTY).

AHaJi3 1UX 3aKOHOMNPOEKTIB 3aCBIIUMB, 1[0 BOHU 3aMpPOINOHYBAIM JBA
BAapI1aHTU BUPIIIEHHA HAsSBHOI MPOOJEMU: MEPIIUN — B3araji BUKIIOYUTHU CT.
375 3 KK Vkpainu (Ne3500-2 Bix 03.06.2020), npyruii — pelakiiiiHo 3MIHUTH
3MmicT jgaHoro ckiamny 3iounHy (Ne 3500 Bim 18.05.2020), (3500-1 Bix
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02.06.2020), (Ne3500-3 Bixm 04.06.2020). PosrmsHemMo 11 JiaMeTpaibHO
MPOTHIICKHI TTPOTIO3HIII].

Ha Hamry nymKy, nekpuMiHaIi3aliis JaHOTO CKJIaay 3JI0YUHY HE BUPIIIUTD
icHytouy mnpobisieMy. Ilo-miepiie, CycniabCTBO HE 3pO3YMI€ 3HATTS II€ OAHOTO
HOPMATHUBHOTO 3aMO0KHKUKA BIJT CYJI/TIBCBKOTO CBABLLIA, MO-APYTe, MOCUIAHHS
Ha 3apyODKHMI JOCBIJ (OCKUIBKA B 3aKOHOJABCTBI 0ararboX €BpPONENUCHKUX
KpaiH BIJCYyTHI HOPMH, II[0 BH3HA4YalOTh BIAMOBIIAIBHICTh CYyIJal 3a
TOCTAaHOBJICHHSI HEMPABOCYAHOTO pimieHHs [3, ¢. 225]) He 3aBXJIM KOPEKTHE,
OCKIJIBKM TOAIOHE MPaBOMOPYLIEHHS PO3TISTAEThCA SK BUJl CIIyKOOBOTO
(mocamoBoro) 3mo4yuHy (y OBl HDK 25 aepkaBax €Bpomnu KpUMIHAJIbHE
3aKOHOJIAaBCTBO Tepedayae BiAMOBINAIBHICT CYJJII 32 BHHECEHHS IEBHOTO
CYJIOBOTO PIIICHHS Ta IHIII JiSTHHS, TIOB’s3aH1 3 BUKOHAHHIM HUM CITY>KOOBHX
000B’s13KIB. BINbIIICTh CKJIAJIB 3J0YMHIB, Yy SIKUX 1J€ThCA MPO BUHECEHHS
CYy[JICI0 TEBHOTO CYJOBOrO pPIIIEHHS, BIANOBIJA€ MPUHIUIY OPUTIAYHOI
BU3HAYEHOCTI: B HUX BKa3aHO HA HE3aKOHHICTh Ta/a00 HEOOIPYHTOBAHICTh U
YIEPEKEHICTh CYJIOBOTO PIIICHHS, TOOTO BUKOPUCTAHO SICHI 1 3pO3yMUII
TepMiHU. 30KpeMa KpHUMiHaJbHA BIAMOBINAIBHICTh 3a TaKl Jii BCTAaHOBJIEHA y
Opannii, Himeuuunni, Icmanii, bonrapii, [anii, Typeuuuni, Cep6ii, EcroHii,
JlaTBii).

OT1xe, SIKIIIO TaKUM NUIAX OyjAe peai3oBaHUM, TO 3a TAKOIO JIOTIKO CJI1]T
3aCTOCOBYBAaTH HOPMHU MPO BIAMOBIIAIBHICTH 3a 3JI0YMHH Y cdepl ciayk00Boi
TsIIBHOCTI Ta Mpo(eciiHOi AISTIBHOCTI, MOB'A3aHOI 3 HAJAHHSAM ITyOJIIYHUX
nocayr. Ognak HasBHI ctarti 364 Ta 365 KK Ykpainu 3a ckiiaioM 37104UHY HE
OXOIUTIOIOTH MOI0HI i, nependaveni unHHOW cT. 375 KK Ykpainu. Bunukae
MUTAaHHSA, MOXJIMBO CJiJ CTBOPUTH HOBY HOpMYy y posaumni XVII OcobnuBoi
gyactuan KK VYkpainu? Sk 0auumo, aBTOpH 3aKOHOMPOEKTY B3arajial He
3aMpOINOHYBAIM allbTEpHATUBH y pasi aekpuMinamizaii ct. 375 KK Vkpainu.
CTBOpeHHS HOBOI HOPMH y 3rajjaHOMy CTPYKTYPHOMY PO3JUI 3aKOHY PO
KpUMIHAJIbHY  BIAMOBIJANBHICT, HE OyJae BIANOBIIATH  CHPSIMOBAHOCTI
MOCATaHHIO (POIOBOMY 00’ €KTY 3JIOUMHY).

Ha mixgcraBl BHKIagE€HOr0, BBa)Ka€MO OUIBIN BIANOBIIHUM HaIllOHAJILHUM
TpaAUIisIM 3aKOHOTBOPEHHS JAPYTHM BaplaHT 3aKOHOJABYMX IMPOMO3UII 1100
nepcnektuB cT. 375 KK Ykpainu.

Jlirepartypa:
1. 3amoOiraHHst KOpyIIlii cepe]l HAPOJHUX JIEMYTaTiB, CYJJIIB Ta IPOKYpPOPIB.
UerBepTuil payHj| OIIHIOBaHHS : 3BIT 3a pe3yJbTaTaMu OI[IHKK YKpaiHa
[Enextponnuii pecypc]/ (YxBaneno Ha 76-my mnenapaomy 3aciganHi GRECO,
Crpacoypr, 19-23  uepBus 2017 poky. — Pexum  goctymy:
https://rm.coe.int/grecoevaldrep-2016-9-p3-76-greco-19-23-2017-/1680737206
2. lloropeupbkuii M. A. [IpuTarneHHs Cy/IiB 110 KpUMIHAJIBHOT
BianmoBiganbHOCTI 3a cT. 375 KK Ykpainu: nmpo6iieMH1 TUTaHHS MaTepialbHOTO
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Ta mporecyansHoro npasa / M. A. [loroperpkuit // // BicCHUK KpUMIHAIBHOTO
cynounHcTBa. — KuiB : [IpaBoBa eqnicth, 2015. — No. 2. — C. 223-234,

MMPABOBUM CTATYC NPUCAKHUX 3A YKPATHCHKUM
3AKOHOJABCTBOM

Jlykaea Bikmopis
Mazicmpanmka puoUyHo20 axyibmemy 3axiOHOYKpAiHCbKO20
HAYIOHAIbHO2O YHIEEPCUMEnty

CpbOrojiHi HaJ3BUYAMHO BaXJIMBUM € TUTAHHS BIJHOBJIEHHS JIOBIpU JI0
BITUM3HSAHOI Cy/I0BOI CUCTEMHU. TaKy KOMYHIKALII0 MOK€E 3a0€311€UYNTH IHCTUTYT
Cylly TPUCHKHUX, SKOMY HAJA€ThCA KOHCTUTYIIMHE 3HAYEHHS K OJIHOMY 3
HaBaXJIUBIIMIMX TPOSIBIB  JEMOKpaTu3aiii 3AIMCHEHHS MPaBOCYAJsl Yy
KpUMIHAJIbHUX COpaBax B X0/l Cy/10BOi pedopmu.

JlocnmiykeHHsl TaHOi TEMHU TOPKaJuCs Yy CBOIX Mpalsix 0araro BiIOMHX
BueHMX, 30kpema: A. M. bepniokos, B. C. biryn, M. B. Koctunupkuii, B. T.
MasnspeHko Ta iH.

Memoro cTaTTi € HayKOBO-TEOPETUYHE JIOCTIIKEHHS Cyly NPUCSHKHUX SIK
IHCTUTYTY 3/IIICHEHHSI HApOJIOBIAIA B YKpaiHi, 3aKkpimieHoro KoHcTuTyitiero
VYkpainu, a Takox KpuMiHaabHUM MOpPOILECyaIbHUM KOJEKCOM YKpaiHH 1
3akoHoM Ykpainu «IIpo cymoyctpiii 1 cTaTyc CyAAiB» Ta aHall3 CTaTycy
IPUCSKHUX.

Crarra 1 Kouctutynii VYkpaiHM HOporoJionrye Hamlyy —JepikKaBy
JEMOKPAaTUYHOIO, COIIaJIbHOIO Ta TMpaBoBO0. [IpiOpUTETHUM HPUHLIUIIOM
IPaBOBOI JIEP)KaBU € YTBEPJUKEHHS 1 3a0€3Me4eHHs MpaB 1 CBOOOJ JIIOAWHHU.
Tomy HeoOXigHE CTBOPEHHS 1 (PYHKIIIOHYBAaHHSI TaKMX MPaBOBUX 1HCTUTYTIB,
aK1 0 3a0e3meuyBany  JUIsi  KOXXKHOTO  TPOMAJSIHMHA  MOXJIMBICTb
Oe3mnocepeIHhOTO 3/IIMCHEHHS AepKaBHO1 Biaaau. Cepea OCHOBHUX MPUYHH, 1110
CIIOHYKAJId  3aKOHOJIaBI[IB  3alPOBAJIUTH CYJl MPUCSHKHUX B CHUCTEMY
KpPUMIHAJIBHOI FOCTHIIII, CJIIJI 3a3HAYUTH HEOOXIAHICTh IIOJIOJaHHS KPHU3H
IpaBOCYs, BIAJAUICHHS CYJIOBOi BIagyd BIJ aJMIHICTPAaTHUBHOI, a TaKOX
MiJBUILIEHHS PIBHS JIOBIpY HacelieHHsS A0 cyay. Cyl MpUCSKHUX — 1€ OJUH 3
IHCTUTYTIB CYJJOBOI CUCTEMHM Ta BCi€i CUCTEMHU OpraHiB JIepKaBHOI BIIaJd, L0
BTUIIOE IPUHIIUI O€3M0CEePEIHBOI YUaCTl HAPOy Y 3A1MCHEHH] TPABOCY IS

Kpim Toro, Ctpareris po3BUTKY CyA0BO1 cuctemu Ykpainu Ha 2017-2020
pOKHM Tiepedayae 3axoau 3 peopMyBaHHS Cy/I0BOI CUCTEMHU, sIKa BKIIOYATUME
KPOKHU 3 aHaJl13y CUCTEMH CYAAIBCHKOTO0 CAMOBPSITyBaHHS, ONITUMI3AIlli Cy/10BO1
MEpexXi, TMeperisii TOPU3OHTAIBHUX Ta BEPTUKAIBHUX (amessiiiHuX)
NOBHOBAXXEHb CYJIB, NOJAJbIIE MPOCYBaHHS MIJOTHUX TMPOEKTIB MO0
BIIPOBAJKEHHS CYly MPUCSHKHUX Ta BJOCKOHAJIEHHS (PiIHAHCOBOTO yIPABIIHHS.

33



3B’5130K MDXK MpaBaMU JIFOJUHU 1 CYJIOM MPUCSHKHUX MIAKPECIIOE MepeBaru miet
dbopMH CyIOYMHCTBA Mepe]l TPATULIMHUM MOPSIAKOM PO3IIIAY KpUMIHATBHUX
POBA/KEHb, & TAKOXK BKa3y€ HA T'yYMaHICTUYHUN 1 MPaBO3aXUCHUU XapakTep
naHoi GOpMH CYJJOUMHCTBA.

Tak, A. M. bepHOKOB 3a3Hayae, 10 «YKpaiHa 3aCTOCOBYE
KOHTUHEHTAJIbHY (€BPOMENCHKY) MOJAENb CyAy NPUCHKHHUX, CYTHICHOIO
03HAKOIO KOTPO1 € Te, 10 NMUTAaHHS (paKTy Ta mpaBa MPUCSKHI Ta npodeciiiHi
CyJJIl BUPIIIYIOTh pa3oM, 1110, HA JYMKY 0aratboX JOCIITHUKIB,IIEBHOK MIPOIO
3M1MCHIOE BIUIUB Ha OO0’ €KTHUBHICTh Ta CAMOCTIHHICTH TMO3MINT MPUCSHKHUX SIK
oci0, KOTpl Oyayuun cyO’eKTamu, IO HE 3/IMCHIOITHh CYJOYHMHCTBO Ha
npodeciiiHii OCHOBI, pajlle MIATPUMAIOTh «(PaxoBy» TOYKY 30py, aHIXK
BI3bMYTh Ha ce0€ BIAMNOBIAAIBHICTh I1HIWBIAYaJIbHOTO HAJaHHS OIIHKU
MarepiajiaMm Cy10Boi cupaBu» [7, c. 142].

BianoBiHO 10 3aKOHOAABCTBA CYJ| MPUCSKHUX B YKpaiHl peanizyeThcs
TUIBKM TPU MICHEBOMY 3arajJlbHOMy CyJI HEpIIOi 1HCTaHLII 1 CTOCYEThCA
MEBHUX OKPEMO BU3HAYECHUX KATEropiil KpUMIHAJIBHUX Ta IMBUILHUX cIpaB. B
[IUBUIBLHOMY TIpoleci B YKpaiHl CyJIOM NMPUCSIKHUX € KOJIETis, Ka CKJIaIaeThCs
3 ogHOTO TpodeciiHOro Cynaji, SKUH € TOJIOBYIOUMM, Ta JBOX MPUCSHKHUX.
Takuii cyJ BU3HAYAETHCS M PO3MISLAY CHOpaB B MOPSIAKY OKPEMOTO
IPOBA/KEHHSI, 1110 CTOCYIOTHCSI BU3HAYEHUX 3aKOHOAABIIEM MMUTAHb [4].

Heo0Oxiqno morogutuck 13 B.C biryHom 110, aHami3 3MICTy KaTteropiu
CIIpaB, 1110 BIHOCSATHCS 32 CBOEIO IOPUCAUKIIIEIO 10 CYy IPUCSIKHUX, CBITUUTD
0 1€ € CYJOBI CIIPaBH, SIKI CTOCYIOTHCSI HAWOLIbII ICTOTHOTO OOMEXKEHHS
OCHOBOIIOJIO)KHMX TMpaB JIIOJAWHM, 30KpeMa, IMpaBa Ha cBoboay [6].
[lepconanbHMil CKIaA NPUCSKHUX BU3HAYAETHCS aBTOMATU30BAHOIO CHUCTEMOIO
JTOKYMEHTOOOITY Cyy 3 JOAEp>KaHHSAM MPHUHIMITIB YEProBOCTI Ta BIPOT1IHOCTI
3 4ynciia 0ci0, K1 BHECEHI JI0 CITUCKY MPUCSIKHHUX.

T. 1. IlpucsoxkHrok 3a3Hadae, T€ M0 3@ CBOIM IIPAaBOBUM CTaTyCOM
MPUCSDKHUN TPUPIBHIOETHCS 0 CYIJl, sSKUM BianoBigHO A0 KoHcrurymii
VYkpainu Ha npodeciiiHiii OCHOBI YIOBHOBa)XEHUW 3A1MCHIOBATH MPaBOCYJS.
HaromicTh, 3aKOH BU3HAau4a€ MEBHI OCOOJMBOCTI MPU 3A1MCHEHHI CYJOYMHCTBA
CyaoM TipucsixHux [7, ¢. 119].

[IporecyanpHi TpaBa Ta O0OOB’SI3KM MPHUCSHKHOTO TependadeHo cT. 386
KIIK Vkpainu. Bin € akTHBHHM y4aCHUKOM CYJOBOTO PO3IJISAY, SIKMM 3 OTJISTY
Ha 3JIIMCHIOBAHY MpoIeCyaibHy (YHKIIIO Ta Ait0 3acaaud Oe3MmocepeHOCTI
MOBUHEH OpaTy y4acTh y CyJOBOMY NPOBA/KECHHI BIJ MOYATKy A0 KIHUA. Y
3B’A3Ky 3 IUM IPUCSHKHUM MA€ MPaBO: MNPOCUTH TOJOBYKOYOTO PO3’ ACHUTH
HOPMHU 3aKOHY, IO MNIJJISTal0Th 3aCTOCYBAHHIO 1M1/l Yac BUPIIICHHS MUTaHb,
OpaT y4acTh y JOCIHIJPKEHHI BCIX BIJOMOCTEH Ta JI0Ka3iB y CYJIOBOMY
3acilaHHl; 3 JI03BOJIy TOJOBYIOYOTO CTaBUTH 3allUTaHHS OOBHHYBAaUYE€HOMY,
MOTEPIIJIOMY, CBIJIKaM, €KCIIEpTaM, 1HIITUM 0co0aM, SIK1 JIOMUTYIOThCS; pOOUTH
HOTATKH 1] 4ac CyJI0BOTO 3aciiaHHs [5].
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Cnig 3ayBaKuTH, IO A0 MPUCSHKHUX B YKpaiHI BHUCYBAIOThCS MEBHI
BUMOru. [lo HHMX Hanexarb Taki siK: 1) BCTaHOBJIIEHHS MiHIMaJbHOTO Ta
MakcuMaiibHOro BIiKy (30 Ta 65 pokiB); 2) 1eH3 oOciiocTi (TMoCTiiiHe
IPOKUBAHHS HE MPOCTO Ha TePUTOPil YKpaiHu, a KOHKPETHO Y Till MICIIEBOCTI,
Ha KOTPY MOUIMPIOETHCS FOPUCAMKINS BIAMNOBIIHOTO CYy1y); 3) BIJICYTHICTb
CyAUMOCTI; 4) BIJICYTHICTh 3aXBOPIOBaHb IICUXIYHOT'O XaPAKTEPY.

Buxoasuu 3 Toro, mo npucsbkH1 He € TpoeciHtHUMM CyAAsIMH, 10 HUX HE
npeJ IBIISIIOTHCS. BUMOTH II0JI0 OCBITH, BUJY MISUTBHOCTI YW 3HAHHS HOPM
npaBa. Ha mnpucspkHOro mijg yac BUKOHAHHS HUM OOOB’SI3KIB Y CYIOBOMY
MPOBA/KEHH] TOKJIAIAlOThCsl HHU3Ka O0O0B’s3KiB. (OOOB’S3KM  MPUCSIKHOTO
3akpimieHo B 4. 2 cT. 386 KIIK Ykpainu. Bin 3000B’s13anuii: 10aepKyBaTHCS
NOPSIIKY B CYJIOBOMY 3acCiJJaHHI i BUKOHYBAaTH PO3IMOPSKEHHS TOJIOBYIOYOIO0;
MPaBIMBO BIJMOBICTM HA 3alUTAaHHS TOJIOBYIOUOTO Ta YYaCHHKIB CYJIOBOTO
MPOBaKEHHS 100 MOXKIMBUX mepenikoa, nependadenux KIIK Ykpainu abo
IHIIMM 3aKOHOM, JJIsl MOTO Yy4acTi B CYJOBOMY pO3TJIsjll, HOrO0 CTOCYHKIB 3
ocobamu, siki OepyTh ydacThb y KPUMIHAJIbHOMY HPOBAJKEHHI, L0 MIJIsTaE
po3ruisiy, Ta NMoiH(GOPMOBAHOCTI MPO MOro OOCTaBUHHU, & TaKOX Ha BUMOTY
rOJIOBYIOYOTr0 ToAaTH HeoOXiaHy iHdopMallito nmpo cede; He CHiIKyBaTucs 0e3
J03BOJTY TOJIOBYIOUOTO 3 0cO0aMu, IO HE BXOJATH JI0 CKIAQy CYIy, CTOCOBHO
CyT1 KPUMIHAJIBHOTO MPOBAHKEHHS Ta MPOLIECYaIbHUX i, 110 311HCHIOIOTHCS
(3A1MicHIOBANIKCS) MiJ Yac HbOTO; HE BIITyYaTHUCS 13 3aly CYIOBOIO 3acCiJaHHS
Ml Yac CyJOBOrO pO3MVIsIAy; HE 30upaTH BIAOMOCTI, IO CTOCYKOThCS
KPUMIHAIHPHOTO TIPOBAKEHHS, 11032 CYJIOBUM 3aCiJaHHSAM; HE PO3TOJIONIYyBaTH
BIJIOMOCTI, IK1 O€3MOCEPEIHBO CTOCYIOThCSA CYTlI KPUMIHAILHOTO MPOBAaIKEHHS
Ta MPOIECYyAIbHUX 1M, IO 3IMCHIOITHCS (31MCHIOBAIUCSA) Mij] Yac HBOTO, 1
CTaJIu B1JIOMI IPUCSHKHOMY Yy 3B’sI3Ky 3 BUKOHAHHSM HOT0 000B’s3KiB [5].

3a HacHiAKaMu pO3TIISIAY CYJOBOI CIpaBU KPUMIHAJIBLHOTO MPOBAKEHHS
MPUCSKHI  pa3oM 13 CYAAsMH BHUAAISIOTBCS J10 Hapaayoi KIMHATH IS
yXBaJIEHHS CyAoBOro pimeHHs. Ha TemepimiHiil yac yKpaiHCbKE CYCIIIBCTBO
Ma€ TPUCTOCOBYBATHCS 10 3alPOBADKCHHS CYHQy MPHUCSHKHUX SIK IO HOBOTO
IHCTUTYTYy CYJOYMHCTBA, IIOBHOI[IHHE (YHKI[IOHYBaHHS $KOTO MOTpeOye
MEBHOI0 Yacy Ta 3HAYHUX MATepiaIbHUX KOIITIB JIJIsl HAJIEKHOTO PIBHS OIUIATH
BUTPAaT Ha BHUKOHAHHA TPOMAJIHAMH iX OOOB’SI3Ky, BIOCKOHAJICHHS
3aKOHOJAaBCTBA. Bia mepkaBu HEOOX1THO BXKUTTS 3aXO1B 3 MiABUILCHHS PIBHS
0COOMCTOI  BIJMOBIAAIBHOCTI TpOMajsH, PIBHA IPABOBOI  aKTHUBHOCTI
HACeJICHHs, 0 CIpHUsATAME (HOPMYBAHHIO TPOMAISTHCHKOTO CYCIIIBLCTBA TAKUM
YUHOM, 1100 y Jrofel cpopMyBasiach BHYTPIIIHSA TOTOBHICTh Ta Oa)kaHHs OyTH
MPUCSDKHUMU. Y CBOIO YEPry MNOMyJisIpU3allisi MAiSUIbHOCTI CyAy HPUCSKHHUX
3/aTHA ICTOTHOIO MIpOIO0 MIJABHUIIUTH PIBEHBb JOBIPH CYCHIIbCTBA J0 CYAOBOI
BJIQJ¥, 3MEHIIUTH ICHYIOUY B CYCIUIBCTBI HANpyTy, IMOJ0JaTH KOPYMIlIHHI
pU3UKH y cdepl 3a1HCHEHHS NPaBOCYAAsS Ta MOBEPHYTH BIpYy CYCHUILCTBA y
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CIIPaBEJIUBICTh, IO € 3alOPYKOH CTaOLIBHOTO PO3BUTKY BCIX CYCHUIBHHX
IIPaBOBITHOCHUH B JIepIKaBi.

Otxe, mMiaOMBalOYM TIJICYMOK, CJIiJI KOHCTAaTyBaTH, IO MOJEIb CYyIy
NPUCSHKHUX, KOTpa iICHYe B YKpaiHi CTAHOM Ha ChOTOJHI, € HEJIOCKOHAJIO Ta
noTpedye BUPIIMIEHHS 117101 HU3KUA MHUTaHb MPABOBOTO Ta OpraHi3aliiiHOTro
xapaktepy. Cya IPUCSKHUX € TOCUTh CKIATHUM MPABOBUM 1HCTHUTYTOM,IKUH
TUIBKY NTOYMHAE YTBEPKYBATUCh Y CYYacCHIN CyJIOBIi cucTteMi YKpaiHu. Y Tou
yac, gK Oararo KpaiH JAeTajlbHO PErIAMEHTY€E OCOOJMBOCTI 3JIIMCHEHHS
CYJIOYMHCTBA 3a y4acTi MPUCSHKHHUX, JOCKOHAJIO BUKOPUCTOBYE TaKy (Qopmy
BIJIIPABIICHHA MPABOCY/JS, YITKO BH3HAYa€ Ta CUCTEMATHU3ye CHenudiky
IPaBOBOTO CTATyCy MPUCSHKHUX, YKpaiHa CTOITh Ha MOYaTKy Takoro nuisixy. Ha
Halle NEepPeKOHAHHA, €PEKTUBHICTh (PYHKIIOHYBAHHS CYJy MPHUCSKHUX MOXKE
OyTu 3a0e3reueHa MUITXOM MPUHHATTS OKPEMOT0 3aKOHOAABYOTO aKTY, KUl OU
YAOCKOHAJIMB  CBOIMH  TIOJIOKCHHSIMH ~ TIOPSIOK  (popMyBaHHS — CyAdy
MPUCSHKHUX,0CO0IMBOCTI MPABOBOrO0 CTaTyCy MNPUCSKHUX, KPUTEPIl J000py
MPUCSHKHUX B YKpaiHl Ta 1HII BaXKJIUBI MOMEHTH, YITKE pErjJaMeHTYBaHHS
AKUX CHOPUSATUME PO3BUTKY Ili€i (pOpMHU 3M1MCHEHHS CYJOUYMHCTBA 33 YYacTIO
IpPOMAJIsH.
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Ouinka MaliHa, MalHOBUX MpaB Ta IpodeciiiHa OIIHOYHA AISJIbHICTh
perynoThcss 3akoHOM Ykpainu «IIpo oIiHky MaifHa, MallHOBHX TIpaB Ta
npodeciiiHy OIIHOYHY JisUIbHICTh B YKpaiHD», IHIIUMU HOPMATHBHO-
NPaBOBHMMHU aKTaMU 3 OI[IHKU MaiHa, 1110 He Cylepedarb HoMy.

Oruinka MaiiHa, MaifHOBUX TIpaB — II€ MPOLIEC BUSHAUEHHS 1X BapTOCTI Ha
JaTy OLIIHKHU 3a MPOIEAYPOI0, BCTAHOBICHOIO HOPMATUBHO-IIPABOBUMU aKTaMH,
3a3HayeHUMU B cTatTTi 9 3akony Ykpainu «lIpo ouiHky MaiiHa, MaifHOBUX TIpaB
Ta npo(eciiiny OLIHOYHY JISUIBHICTh B YKpaiHi», 1 € Pe3yJabTaTOM MPAKTUYHOI
JUSITBHOCTI Cy0'€KTa OI[IHOYHO1 JISITBHOCTI.

CynoBa ekcrepth3a — 1€ TMpolecyalibHa Jisl, SKa TOJisSIrae y
NPOBA/PKEHHI  €KCIEPTOM, 3a 3BEPHEHHAM CTOPOHH  KPUMIHAJIBHOTO
POBA/KEHHsI a00 3a JOPYYEHHSM CIIIYOro CYIJl YU CyIy, Y BCTaHOBJICHIH
3aKOHOM TpoliecyalibHiN (HopMi, TOCTIKEHHsI, HA OCHOBI CHEIllaJIbHUX 3HaHb,
00’€KTIB, SBUII 1 MPOIECIB, IO MICTATH BIJOMOCTI MPO OOCTaBUHH BUMHEHHS
KPUMIHAJIHHOTO TPABOTIOPYIIICHHS.

MaiiHoM, sike MOX€ OIIHIOBATHCS, BBAXKAIOThCA 00'€KTH B MaTepiaibHIN
dbopmi, OyaiBil Ta cropyau (BKIIOYAIOYM iX HEBII'€MHI YaCTHUHU), MAlIUHU,
oOylagHaHHS, TPAHCHOPTHI 3aco0M TOINO; Mai, IIHHI Hanepu; HeMmaTeplalibH1
aKTUBU, B TOMY 4YHCJ1 OO'€KTH TMpaBa I1HTENEKTyaJbHOI BJIACHOCTI; IIUTICHI
MaiHOB1 KOMIUIEKCH BCiX (POpM BJIACHOCTI; MAaHHOBUMH IMPAaBaMHU, SIKI MOXKYTh
OITIHIOBATHCS, BU3HAIOTHCS OYy/Ib-sK1 TIpaBa, MOB'A3aHl 3 MaltHOM, BIJMIHHI Bij
npaBa BJIACHOCTI, Y TOMY YHCII TpaBa, sIKI € CKJIaJIOBUMH YaCTUHAMM TIpaBa
BJIACHOCTI (IIpaBa BOJIOIHHSI, PO3MOPSKEHHS, KOPUCTYBaHHA), a TaKOX IHIII
crienudiyHl mpaBa (MpaBa Ha MPOBAKEHHS JISJIBHOCTI, BUKOPHUCTaHHS
MPUPOJHUX PECYPCIB TOIIIO) Ta TPaBa BUMOTH.

[lim BapTicTiO OO’€KTYy €KCHEPT PO3yMi€ TPOIIOBY CyMy, 3a SIKY
nependavaeThCs Mepexig MaifHa 3 pyK B pyKHU Ha JaTy OI[IHKH.

OriHka MaiiHa MPOBOJUTHCS 13 3aCTOCYBAaHHSIM METOIB OIIHKH, SIK1 €
CKJIQJJOBUMU YaCTUHAMHU METOAMYHMX TMIAXO0MAIB ab0 € pe3yJabTaToM
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KOMOIHYBaHHSI KUJIBKOX METOAMYHHUX MIIXOJIIB, @ TAKOXK OIIHOYHHUX MPOIEIYD.
JIOIIIbHO 3aCTOCOBYBATH KiJbKa METOJMYHHMX MIJIXOJAIB, 110 HANHOIIBII MOBHO
BIJIMOBIJJAl0OTh BU3HAYEHUM MET1 OIIHKH, BHJY BapTOCTI 3a HASBHOCTI
JOCTOBIPHUX 1H(POPMAITIHHUX JIKEpeN 1T 11 TPOBEICHHS.

JInst mpoBeICHHS OI[IHKY MaiiHa 3aCTOCOBYIOTHCS TaKl OCHOBHI METOJIUYHI
MIIXOU:

- BUTPATHUI;

- TOX1THUH;

- IOPIBHSJILHUM.

BuzHaueHHss pWHKOBOI BapToCTi o00'€eKTa OIIIHKM MOXJIHUBE 13
3aCTOCYBAaHHSIM YCiX METOJMYHHMX IIJXOJIB y pa3l HasABHOCTI HEOOX1THOI
1H(opmartii.

1. ButpatHuii miaxiJi IpyHTY€TbCS Ha BpaXyBaHHI IPUHIIUIIB KOPUCHOCTI
1 3aMmimieHHs. ButpaTtHuil miaxia nepeadadae BU3HAYEHHS MOTOYHOI BapTOCTI
BUTpPaT Ha BIATBOpPEHHS abo0 3amillleHHs O00'€éKTa OIIHKK 3 MOJAIBIITUM
KOPUTYBaHHSIM iX Ha CyMy 3HOCY (3HELIIHEHHS).

OCHOBHMMH METOJIaMH BUTPATHOTO IMMIAXOAY € METOJ MPSIMOTO
BIITBOPEHHSI Ta METOJ 3aMIlIeHHs. MeToJ MpsSMOoro BIATBOPEHHS MOJISTAE Y
BU3HAYEHHI BapTOCTI BIATBOPEHHS 3 MOJAIBIIUM BUPaXyBaHHSIM CyMH 3HOCY
(3HeliHeHHs ). MeTo 1 3aMIIIeHHs T0JISITa€ y BU3HAYEHH1 BAPTOCTI 3aMIIICHHS 3
MOJABIITUM BUPAXyBAHHSIM CYMU 3HOCY (3HEIIHEHHS). 3a JOMOMOT0I0 METO/IIB
MPSIMOTO BIATBOPEHHS Ta 3aMiIlleHHS BHU3HAYAETHCS 3aJIMIIKOBA BapTIiCTh
3aMIlIEHHS (BIITBOPEHHS).

Butpatun Ha BIATBOpEHHS (3aMillleHHs) MOBMHHI BHU3HA4YaTHUCS Ha JIaTy
OIIHKH 3 ypaxyBaHHSIM PUHKOBUX ITiH.

[Ipu oriHii BUpOOHUYMX 3acO0IB, MAIIMH 1 YCTaTKyBaHHS, 3aCTOCYBaHHS
BUTPATHOTO METOJy TIOJSTAaE B PO3PaXyHKy BHUTpPAT Ha BiATBOPEHHS
OI[IHIOBAaHMX AKTHUBIB 3a BIJ[PaxyBaHHIM yCiX (hOpM 3HOCY.

[Ipy BUKOpUCTaHHI BUTPATHOI'O METO/Y, BAPTICTh 00'€KTY BU3HAYAETHCS
BUXOASYM 3 BUTPAT HAa BUPOOHMIITBO, @ B OKPEMHX BHITAJIKaX IOJAFOTHCS
BUTPATHU TOB'SI3aH1 3 BBEJCHHSAM y Mif0. Tak SK BUTPATHUH METOJ, Y YHUCTOMY
BUTJISIII, BUKOPUCTOBYETHCS MEPEBAXKHO J0 00'€KTIB (MAIIWHU, YCTATKYBaHHS),
[0 HE MAarTh OJU3BKMX aHAJOriB, a00 HE MOXYTh (YHKIIIOHYBaTH 0Oe€3
NOJAIBIIIOT0 MOHTaXy, T€ CcaMe€ 3a JIOIIOMOTOI BHUTPATHOTO METOMIY
BU3HAYAETHCS MMOTOYHA BapTICTh BIATBOPEHHsS a00 3aMiHu. ButpatHuit migxina
OLIIHKM MAILIMH 1 YCTaTKYBAaHHS pPEali3y€e€ThCs 32 TAKUMU METOJAAMMU:

- IOPIBHSIHHSA 3 IHOKO MIIMPUEMCTBA-BUPOOHHKA;

- aHaJTI3 1 aKTyali3allis KalbKyJIsIil;

- KOPUTYBaHHS KaJIbKYJISL1i KOHCTPYKTUBHO MOAIOHOT0 00'€KTY;

- PO3paxXyHOK COOIBapPTOCTI MO 301JIbIIIEHNX HOPMATHBAX.

Metoau TpoBeJICHHs OILIHKH, 10 3aCTOCOBYIOTHCS Mij Yac BU3HAYCHHS
PHUHKOBOI BapTOCTI 00'€KTa OIIIHKM Yy pa3l BUKOPHUCTAHHS IOPIBHSJIBHOTO
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MiX0My, TMOBHHHI TIPYHTYBaTHUCA Ha pe3yibTaTaX aHalizy MIH MOPOAaXY
(MpoTIOHYBaHHS) Ha MO10HE MaHO.

[TopiBHSUIBHUM  MiAXiJ TPYHTYEThCSA HAa BpaxXyBaHHI IPUHIIMIIB
3aMIIEHHs] Ta TOMUTY 1 MPOIOHYBaHHS, Nepeadavyae aHaji3 I[iH MPoJaxy Ta
MPOMOHYBAHHSI MOJIIOHOT0 MalHA 3 BIJMOBIIHUM KOPUTYBAHHSIM BIJIMIHHOCTEH
MiX 00'€eKTaMU MOPIBHSIHHS Ta 00'€KTOM OIIIHKH.

JIns BU3HAYEHHS PUHKOBOI BapTOCTI O0'€KTa OI[IHKM Yy MarepiajibHIN
dbopM1 13 3aCTOCYBAaHHSIM MOPIBHSUIBHOTO MiAXOAYy 1H(GOpMalis Opo MOJiI0He
MaiHO IMOBUHHA BIAMOBIIATH TAKUM KPUTEPISIM:

- YMOBU yTroj KyHiBII-MIpojaxky a00 yMOBH MPOIMOHYBaHHS 1010
VKIIQJICHHS TaKuX YyTOoJ HE BIAPIZHAIOTHCA B YMOB, $KI BIJMOBIIAIOThH
BHMOTaM, 1110 BUCYBAIOTHCA ISl BU3HAUEHHS! PUHKOBOI BAPTOCTI;

- MpPOJaX MOAIOHOTO MaiiHa BIOYBCA 3 JOTPUMAHHSAM THUIIOBHUX YMOB
OTLIATH;

- YMOBHU Ha PUHKY MOAIOHOTO MaifHa, 110 BU3Hayaidu (popMyBaHHS II1H
npoAaxy a0o MPONMOHYBAaHHS, HA JAaTy OLIHKH ICTOTHO HE 3MIHWIHCS a0o
3MIHH, K1 BIAOYJIMCS, MOKYTh OyTH BpaxoOBaHI.

- BU3HAYEHHS PHUHKOBOi BapTOCTI 00'€KTa OIIHKKH 3a JOIMOMOIOI0
MOPIBHSUTFHOTO MIIXOY Ma€ IPYHTYBaTHCS Ha 1H(oOpMaIlli mpo miHU TPOJAaXKyY
(MpoTOHyBaHHs) MOAIOHOTO MaifHa, TOCTOBIPHICTH SIKOi HE BUKJIMKAE CyMHIBIB
B OI[IHIOBaua. Y pa3l BiACYTHOCTI ad0 HEAOCTATHOCTI 3a3HayeHoi 1H(dopMailii,
HEOOX1JHO 3a3HAaYaTH, SIKOKO MIPOIO II€ BIUIMHYJIO HA JIOCTOBIPHICTH BUCHOBKY
PO PUHKOBY BapTICTh 00'€KTa OIIHKU. 3a BIICYTHOCTI JJOCTOBIPHOI 1H(MOpMaIrii
PO IIHU MPOJAXy MOJIOHOTO MaifHa PUHKOBA BapTICTh 00'€KTa OIIHKUA MOXKE
BU3HAYATHUCS HA OCHOBI 1H(GOpMAILIii TIPO I[IHK MPOTIOHYBAHHS MOAIOHOTO MaliHa
3 ypaxyBaHHSM BIAMOBIJHUX MOMPABOK, SIK1 BpaXOBYIOTh TEHACHIII 3MIHU I[IHU
POy MOI0HOTO MaifHa MTOPIBHSIHO 3 MIHOO iX MPOTOHYBAHHSI.

OCHOBHUMHU €JIEMEHTAMH TOPIBHSHHS € XapaKTepUCTUKH TOA1I0HOTO
MaifHa 3a MICIIEM MOro po3TalryBaHHSA, (PI3UYHUMH Ta (PYHKIIIOHAIBHUMHU
O3HaKaM¥, YMOBAaMH TIPOJIaXy TOIIO.

KopuryBanHsi BapToCTi TOAIOHOTO MailHa 3AIMCHIOETHCS ILIAXOM
nojaBaHHS ab0 BHpaxyBaHHS I'POIIOBOI CYMH 13 3aCTOCYBaHHSIM KoedillieHTa
(B1ZICOTKA) /10 LIHU POy (MIPOMOHYBAaHHS) 3a3HaUYE€HOr0 MaiiHa abo MIJIIXOM
iX KOMOIHyBaHHS.

['o70BHOIO TMepeBarol0 MOPIBHSJIBHOTO TMIJIXOAY € Te€, IO CYAOBHUH
EKCHEPT OPIEHTYETHCS Ha (PAKTUYHI I[IHU KYIMIBIl - MPOJAXY aHAJIOTTUHHX
00'exTiB. B 11bOMy BuUMaJKy I[1IHa 00'€KTa BU3HAYAETHCS PUHKOM, a CYJIOBUM
EKCHEPT NPOBOAUTH TUIBKKM TMEBHI KOPUTYBaHHSA, SKI 3a0€3ME4yrOTh
MOPIBHSHHICTh aHAJIOTA 3 OL[IHIOBAJIBLHUM 00'€KTOM.

[lepeBaroro MOPIBHSUIBHOTO MIIXOAY € TaKOX pealbHE BiAOOpakKeHHS
NOMUTY 1 MPOMO3UIT HAa KOHKPETHHM O0O0'€KT, Tak $K IIHU (PaKTUYHO
NPOBEACHOI YroJu KyMHiBIl —IIpOJaXy MaKCHMAaJIbHO BPaxOBYIOTh CHUTYALlIlO
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Ha pUHKY [1].

[TopiBHSUIBHUM MiAX1A TPH OIIHII MAIWH 1 YCTaTKyBaHHS, K HAWOLIbIII
YVHIBEpCAJIbHUNU 1HCTPYMEHT, 3a0e3leuye MOXJIUBICTh OIIIHKH OYIb-SKOTO
YaCTKOBOI'O €JIEMEHTY HOCIS, Y TOMY YHUCJI: OKpEMOi OAMHUII 00JIaJHaHHS, 1X
cucteMu ab0 KOMIUIEKCY 3a O3HAKOK 3aKiHYEHOTO IMKJIY BHUPOOHHUIITBA, YU
yChOTO0 TMapKy oOOJaJHAaHHS MIJIPUEMCTBA 3arajoM, OCOOJMBO, SKIIO
MIJITPUEMCTBO HeBeNuke. Taki MeTo/iu MOTpeO0yOTh BUBHAUCHHST aHAJIOT1B, aJie
HaBITh SKIIO TOBHUX aHAJIOTIB HEMA€E, MOKHA 3aCTOCYBATH CUCTEMY TIOTIPABOK 1
orinka OyJie JOCUTh pealbHOI. BUBUEGHHS NMHAMIKK I[IH MPOIO3UINi abo
CTATUCTUKH MPOAAXKIB MPHU BU3HAYEHHI BAapTOCTI MallMH Ta OOJaJHAHHSA Ha
BIJIMOBITHOMY PUHKY B YKpaiHi Ha 1eil yac Moxke 3abe3reuntr (popMyBaHHS
iHpopmariiiinoi 0a3u, ¥ camMe TOMY TOPIBHSUIBHUNA METOJ € OCHOBHUM IpPH
OI[iHII1 MAIIINH 1 BCTaTKyBaHHSI.

[TopiBHSUIBHUM MiAXiZ, 3aCHOBAHWUN HaA TMPUHIMIN MIJCTAaHOBKU a0o
3aMIIIEHHS, 3a AKUM MOKYyMelb (IHBECTOP) HE 3aIUIATUTh 3a OLIIHIOBAHE MAiTHO
OlIbIe, HIXK KOIITYE HOro 3aMillleHHs, TOOTO NpuAOaHHS Ha BIIKPUTOMY,
BUIBHOMY i1 KOHKYPEHTHOMY PUHKY aHAJIOTTYHOTO HOBOTO 00'ekTa. Tak camo 11e
CTOCY€eTbCA 00'ekTa, 110 OyB y BXKHMBaHHI, 3 ypaxyBaHHSAM IOMPaBOK Ha HOro
b13uyHe ¥ (GyHKIIOHATBLHE 3HOIIYBaHHS W eKoHOMIuHe cTapiHHs. [IpakThuHe
3aCTOCYBaHHSI BIAMOBIAHUX METOIIB MOXIJIHMBO 3a HASBHICTIO aKTHBHOTO,
e(heKTUBHO (QYHKI[IOHYIOUOT'O0 PUHKY I CUCTEMAaTU30BaHO1 1HPOpMaIlli Mpo HOro
3arajJbHUM CTaH Ta CTATUCTUKY YTOJ KYIIBII-NPOAAXY PyXOMOro MaiHa [2].

BaxauBi mpo6iaeMu MOPIBHSAJIBHOTO MIJAXO0AY IMOB'SI3aHl 3 JI0JIepKaHHIM
MPUHIIUIIB BUKOPUCTAHHS MOTPiOHOT 1H(OpMAIli: MOBHOTH, IOCTOBIPHOCTI,
aKTYaJIbHOCT1, BIAMOBIZHOCTI caMe OIliHIOBaHOMY 00'ekty. OpnepikaHHS
HeoOX1aHO1 1H(opmarlli 3a BKa3aHUMH yMOBaMH IIOTpeOye CTBOpPEHHs 0a3
JAHUX 3 MOMJIMBICTIO aBTOMATHYHOTO TIiA00pY aHaJOTriB, MOJII0HUX
OLIIHIOBaHUM O0'€KTaM, 3 ypaxyBaHHSIM CTYINEHs pO301KHOCTI CKiIaxy H
YUCEIbHUX 3HAYEHb TOJOBHHUX XapPAaKTEPUCTUK AHAJIOTIB 1 OI[IHIOBAHUX
00'€KTIB, 3 PETYJSAPHUM BUJIAJICHHSIM 3aCTaplInX Ta JOJaHHSIM HOBUX JIAHUX.

ACOPTUMEHT TPOMHUCIIOBUX  TOBapIiB  BIAPI3HIETHCA  CKIIAJIHICTIO
HOMEHKJIATYpH, BEJIMKOI PI3HOMAHITHICTIO IO TMPU3HAYEHHIO 1 CHOXXHUBYUM
BJACTUBOCTSAM. ToMy HEOOXIZHO aKTyali3yBaTH Ta CHCTEMaTU3yBaTH
iHpopmarllito npo BUPOOH-aHAIOTH, IO IMIJIATAIOTH OIHIN, MAaKCUMAaJIbHO
IIUPOKHUNA AaCOPTUMEHT, SIKICHI, TEXHIYHI Ta IHIII XapaKTePUCTUKH IS
MOPIBHSJIBHOTO JOCHI/DKEHHS JJIi HOBHUX Ta PO3IIMPEHOTO ACOPTUMEHTY
ICHYIOUMX TPyl TOBapiB, Ta JJisI KOPEKTHOI OIIHKA BHUPOOIB KYCTAPHOIO
BUPOOHUIITBA

Ko>xHuii 13 METOIIB BU3HAYCHHSI BaApPTOCTI Ma€ CBOi JIOCTOIHCTBA 1 XHUOHU 3
ypaxyBaHHSIM KOHKPETHUX YMOB OI[IHKH.

Tak, mepeBaror BHUTPATHOTO MIAXOIYy € MOXIMBICTh Big0Opa3uTH
dbakTUyH1 3A1MCHEHI BUTpPATH MIANPUEMCTBA. AJie OIliHKA, IO OTpMMaHa 3a
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JOTIOMOTOK0 TaKOT'O0 METOJIy PIJKO BIJANOBIJA€ IWCHIA BapTOCTI aKTHBIB B
yMOBax pUHKY. [1110COM MOPIBHSILHOTO (PUHKOBOTO) IMIAXOIY € MOMJIHMBICTD
BpaxyBaTU MPH OIHII YHIKAIBHICTh KOXHOTO 00’€KTa, aje TpU IbOMY
HEJIOJIIKOM € CKJIaJHICTh OTPUMaHHS 1HGOpMAIIii U1 TPOBEICHHS pO3PaXyHKIB,
CKJIQJIHICTh PO3PaxyHKy, III0 MOKE€ BIJJOMTHCS Ha JOCTOBIPHOCTI OTPUMAHOIO
pesynbTaty [3],

3HaHHS, CYJAOBUMH €KCIEpPTAMH, XapaKTePUCTUK IMIJIXOMAIB OLIHKU
00'€KTIB OLIHKM Ta METOMIB IO BUKOPUCTOBYETHCS MPH IX 3aCTOCYBaHHI,
COpHsi€ YCIHIIIHOMY BHUPINIEHHIO TMTaHb TMOB’S3aHUX 3 BU3HAYEHHSIM
PUHKOBOI (A1iCHOT) BapTOCTI 00’€KTIB TIPU TPOBEJCHHI TOBApO3HABUUX
EKCIIepPTH3.
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I'ocnogapcwke npaso. I'ociogapcrke npouecyasibHe npaso. Exosioriune
npaso. 3emesibHe MpaBo. ArpapHe npaso. @inancose npaso. bankiBcbke
NnpaBo

AKTYAJIbHI IUTAHHA IOPUJAYHOI BIIITOBIJJAJBHOCTI 3A
3EMEJIBHI ITPABOITIOPYHIEHHA

bonoapuyx Hamania Banepiiena
Kanouoam opuoudHux Hayx, 0oyeHm, 0oyeHm Kagpeopu npaso3Hascmaa,
llonicbko2o HayionanbHo20 yHigepcumemy

Ocaouyk Cepeiu Bacunvosuu
3000y6au OC «Mazicmp» cneyianonocmi «lIpasoy, llonicbkoeo nayionansHo2o
VHIgepcumemy

[IpoTiroM oOCTaHHIX JECATUIITH YKpaiHa mpoBojawiIa pedhopMy, sKa
CTOCYyBajacs BCIX HAWBAKIIMBINIMX aCMEKTIB 3€MEJbHUX BIJHOCHH. Biarak
NUTAHHS IOPUJIWYHOI BIAMOBIJAIBLHOCTI 3a 3€MEJbHI IPABOMOPYIIECHHS
3ATUIIIAIOCS BKpai BKJIUBUM. Biakpurts PHUHKY 3eMeb
CIJTBCBKOTOCTIOIAPCHKOTO  TIPU3HAYEHHS 1I¢ OUIbIE aKTyalli3ye MUTaHHS
OPUIMYHOI BIJIIIOBITAIBHOCTI 32 3€MEJIbH1 TPABONOPYIIICHHS.

3emenbHE MPABOMOPYIICHHS] MOYKHA BU3HAYUTHU SIK BUHHE MPOTHUIIPABHE
MigHHS  (Ait0  a0o  O€3/IsUIbHICTH), CHOPSIMOBAaHE MPOTH BCTAHOBJIEHOTO
3aKOHOJIABCTBOM, IOPSJIKY BUKOPUCTAHHSI, OXOPOHHU Ta YIPABIIHHS 3eMJISIMU, a
TaKOXX MPOTH 3€MEJIbHUX MpaB Ta 1HTEPECIB IOPUANYHUX 1 (i3UYHUX 0Ci0. 3a
CKOEHHSI 3€MEJIBLHOT0 MPaBOIMOPYIICHHS TependadyeHo pi3Hl BUAU FOPHIUIHOL
BIJIMOBIATLHOCTI. 3aJIE)KHO BIJl XapaKTepy MPaBOMOPYIICHHS MOXHA BUIUIUTH
KpUMIHQJIbHY, aJMIHICTpDATUBHY, LMBUIBHO-IPABOBY Ta JUCLMILUIIHAPHY
BIIMOBIJATILHICTh 3@ 3€MEJbHI MIPaBONOpYIIeHHSA. B HaykoBiil miTepaTypi
TaKOX  TPHWBA€  JUCKYCis  IMIOAO  BHIAUIGHHA  3€MEJIBHO-IIPABOBOI
BIINOBIJATILHOCTI  SIK OKPEMOTO BHUJY IOPUAMYHOI BIAMNOBIJAIBHOCTI 3a
3eMeNbHI npaBonopyiieHHs. KoxeH 13 uX BUJIIB BIAMOBIIAILHOCTI Ma€ CBOIO
crieniniKy MPaBOBOTO PETYJIIOBaHHS Ta TEHJACHINI PO3BUTKY B CY4YaCHHX
YMOBaX.

JlocipKyrouu KpUMIiHAJIBHY BIJITOBIIAIBHICTD 3@ 3€MEJIbHI 3JI0YMHU CJT1]T
3a3HAYUTH, 110 OPOTITOM OCTaHHIX POKIB B YKpaiHiI CIIOCTEPIraeThCsl HE TUIBKU
iX KIJIbKICHE 3pOCTaHHs, a ¥ 1CTOTHA TpaHcopmalria. SKIo Ha MOYaTKy 1CTOpii
HE3JIEKHOCTI HAIIOl JIep>KaBU 3€MEJIbHI 3JI0YMHU NEPEBaKHO OOMEKyBauCs
CaMOBIJIbHUM 3aMHATTSAM CYCIICBKUX 3€MEIbHUX AUISHOK JJISI CaliBHUIITBA a00
JA4HOTO OYyAIBHMIITBA 3 METOI0 KOPHCTYBaHHsI, TO CbOTOJHI JaH1 JISTHHS BCE
yacTile HaO0yBalOTh KOMEPIIMHOTO 3a0apBIICHHS Ta XapaKTEePU3YHOThCS
NepeBaKaHHSAM y BHHHHMX OCI0O KOPHUCIMBOI MOTHBAIlli 1 O3HaK pelaepcTBa 3
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BUKOPUCTAHHIM PI3HUX QJMIHICTPAaTUBHUX Ba)XEiB 1 CYJIOBHX IIPOIIECIB.
CycninpHa HeOe3neka 3a3HAYEHUX TMOCSTaHb TMOCHIIOETHCS — BHACIIOK
OPUYETHOCTI JO HHUX TMOCAJAOBUX 0Ci0O, M0 BOJOAIIOTh HOPUIUYHOIO
IPaMOTHICTIO, € TIpodecioHaiaMu, 110 MAalOTh Pi3HI JIJIOBI Ta 1HII COIaJIbHO
3HAYMM1 3B'S3KM y pi3HUX cdepax Biaaau 1 ekoHOMIKU. Binrak cnenudika
3eMEIbHUX 3JIOYMHIB MOJSATAE Y X HAJIEXKHOCTI JI0 KOPUCITUBOI, EKOHOMIYHOI,
€KOJIOT1YHOI Ta OpraHi3oBaHOi 37M0YMHHOCTI. KpiM Toro, B misix BUHHUX OCi0
TaK0> HEPIAKO MPUCYTHI 1 O3HAKH 3JI0YMHIB KOPYIIIMHOI CIPSIMOBAHOCTI, KON
MOBa ijie MpO HE3aKOHHE BIJIBEJICHHS 3€MEJIbHUX JUISHOK 3alliKaBICHUM
oco0aM B MOPYIIEHHS ICHYIOYOTO MOPSIKY, a TaKOXK BCymneped 3a00poHi Mpo
BUKOPUCTAHHS TAHUX 3€MEJIb HE 3a TPU3HAYCHHSM.

B koHTekcTi moOKpalieHHs €(EeKTUBHOCTI PO3CHIAYBaHHS 3€MEIbHUX
3JIOYMHIB Ta MPUTATHEHHS BUHHUX OCI0O 0 KPHUMIHAJIBHOI BIAMOBIIAIBHOCTI
BBA)XAEMO 3a JIOLLJIbHE PO3POOUTH KOMIUIEKCHY METOAMKY PO3CIiAyBaHHs
3JIOYMHIB, TMOB'SI3aHUX 3 TOPYIIEHHSM 3€MEIbHOTO 3aKOHOJABCTBa, IO
IHTETpOBaHO Iepeadavae TUIIOB1 MO/JIEI 3JI0YMHHOIL TiSTTBHOCTI.

AKTyaJbHUM MUTAHHSAM aJMIHICTPATUBHOI BIAMOBIIAIBLHOCTI 3a 3eMEIbHI
IPaBOIIOPYIICHHS € BKpall HU3bKI CaHKIlli. BBaxkaeMo 3a HEOOX1HE 30LIBIIUTH
po3Mipu mTpadiB 3a NOPYIIEHHS 3eMeJIbHOTO 3akoHOAaBcTBa. Kpim Toro, npu
HaKJIQJIEHH1 aMIHICTPAaTUBHUX CTITHEHb 3a 3eMEJIbHI MPaBONMOPYIICHHS BapTO
BpaxOBYBaTH BapTICTh 3€MEJIbHOI JUISHKU. 3a JOIMOMOTIOI0 TaKUX 3MIH, TOOTO
yepe3 MiABMINCHHS CaHKIH, MO)KHaA 3a0e3MeUYuTH JOTPUMAHHS 3€MEJIbHOTO
3aKOHO/IaBCTBA BJIACHUKAMU 1 KOPUCTyBa4aMH 3€MEJIbHUX TIISTHOK.

['ocnoapebka ISJIBHICTD M1IPUEMCTB, K1 3IIACHIOIOTH
OPUPOJOKOPUCTYBAHHS, TOACKYAM  3alOAII0€  IIKOJAY  HABKOJUIIHBOMY
cepenoBuily. B mporeci 1€l AiSTIBHOCTI 3MIMCHIOETBCS TPyJoBa (YHKILS
MpaIiBHUKIB, 3yCUJUISIMU SIKHX PEeali3yI0OThCsd €KOHOMIYHI 3aBJaHHsI, 10 CTOSTh
nepea cy0'eKTaMu TOCHoJaplOBaHHS, SIK1 € 3eMJIEKOpUCTyBauyaMu. BUKOHaHHS
BUMOT  3€MEJIBHOIO Ta EKOJOTYHOrO0 3aKOHOJIABCTBAa  3a0€3IMEUyeEThCA
roCHO/IAPIOIOUNMHU  CyO€KTaMM, SIKI 3000B's3aHI HE JIOMYCKaTH MOPYIICHb
BIIMOBITHUX MPUIKCIB 3 OOKY CBOiX MpaliBHUKIB. [[imkoM oueBuaHO, 110
IOpUIMYHA 0co0a MOXKE CTaTH CyO0'€KTOM IOPHAMYHOI BiAmoBimanbHOCTI (il
NEBHUX BUIB) Y 3B'3KYy 3 MOPYIICHHIMHU 3€MEIbHOTO Ta MPUPOAO0XOPOHHOTO
3aKOHOJIAaBCTBA, JOMYILIEHUMH CaMe€ HOro MpaliBHUKAMHU B XOJ1 BUKOHAHHS
HUMHU CBOiX TpyIoBuUX (yHKIIM. Bigrak 3a mDoOpyHIeHHS 3€MelIbHOTO
3aKOHOJIaBCTBA MOX€ OYTH 3acTOCOBaHAa 1 JAUCHHUIUIIHAPHA BIJMOBIJATBHICTD
MpaliBHUKA.

Ha BigMiHy BiJ 1HIIMX BHUJIB IOPUAUYHOI BiANOBIIAIBHOCTI HMBUIHHO-
MpaBOBa BIANOBIAAIBHICTh HOCHTh KOMIIEHCAIlIMHUN xapakTep. Peamizyerbcs
e 3a JONOMOIOK TIOKJIaJaHHS Ha 3amojiloBadya IMIKOAU OOOB'A3KY
BIJIIIKOyBaTH MaWHOBY HIKOAY 32 paxyHOK cBoro maitHa. Llum pocsraerbcs
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BIIHOBJICHHSI TIOPYIICHOTO CTaHOBWIIA TOTEPHIOro Ccy0'eKTa-BlIacCHUKA,
3eMJICKOpPHCTYBava.

Cmin  3ayBakuTH, 10 Ha BIAMIHY BiJ  aJAMIHICTPAaTUBHOIO 1
KpUMIHAJIBHOTO 3aKoHOAaBCcTBa y LluBiIbHOMY KOJekci Ykpainu (mam — [KY),
K TIPpaBUJIO, HEMAa€ YITKOTO BU3HAYEHHS MisHb, IO TATHYTh 3a COOOIO
[UBIILHO-TIPABOBY BIJIMOBIAAIBHICTh, @ Tak0Xk BKasziBokK. Y LKV sk miactaBu
BIINOBIJIAJILHOCTI HABOASTHCS Takl (POpMYJIOBaHHS, SIK «HEBUKOHAHHS a0o0
HEHAJI)KHE BUKOHAHHS 3000B'sI3aHHS», «3aM0JIIsTHHS IIKOJIM 0c001 a0 MalHy»
[1].

Bapro naromocutn, mo 3emenbHHM Kojaekc Ykpainu (mami — 3KY)
MICTHTh 3arajibHl HOPMH 3 BIJIIIKOJYBaHHS MaWHOBOI mIKOAHW. BiamoBimHO 10
ct. 157 3KY BiamkoayBaHHs 30MTKIB BJIaCHUKaM 3eMJI1 Ta 3eMJICKOPHUCTyBayaM
3MIMCHIOIOTh OPTaHW BUKOHABYOI BIIAJ{, OPTaHU MICIIEBOTO CaMOBPSAyBaHHS,
IrpOMaJisiIHA Ta IOPUJUYHI OCOOM, SIKI BUKOPHUCTOBYIOTH 3€MEJIbHI JUISHKHU, a
TaKOX OpPraHd BHKOHABYOI BIIATH, OPTaHW MICIIEBOTO CaMOBPSIyBaHHS,
TPOMAJIIHU Ta IOPUIAAYHI OCOOH, MISIBHICTh SKUX OOMEXKY€E MpaBa BIACHUKIB 1
3eMJICKOPHCTYBadiB a00 MOTIPIIyE SKICTh 3€MeJb, PO3TAlIOBAHMX Y 30HI iX
BIUIUBY, B TOMY YHCJIl BHACIIJIOK XIMIYHOTO 1 PaJlOaKTUBHOTO 3a0pyaHEHHS
TEPUTOPIi, 3aCMIYEHHS MTPOMHUCIOBUMH, MOOYTOBUMH Ta IHIIUMHU BIIXOJaMH 1
CTIYHUMH BogaMH [2].

HopMmaTuBHO-TIpaBOBE PEryJIIOBaHHS HOPUIWYHOI BIJMOBIAAIBHOCTI 3a
3eMeIbHI TPABOMOPYIIEHHS HE MOXHA BBaXXaTH JOCTAaTHIM. KUIbKICTH
3eMEIbHUX MPABONOPYIIEHb IMIOPOKY 30UIBIIYETHCS, a 13 BIIAKPUTTAM PUHKY
3eMelb CUTbChKOTOCIIOAAPChKOTO MPU3HAYCHHS ISl TEHJIEHIIS MPOJOBKUTHCS.
JIs1 mokparieHHs cuTyarlii B JaHl cdepi BBaKaeEMO 3a HEOOX1JTHE MOCHUJICHHS
JEeP>KaBHOTO KOHTPOJIIO 32 BUKOPUCTAHHIM Ta OXOPOHOK 3€MeJlb, ITiIBUIIICHHS
CaHKIII{ 3a aMIHICTPaTHUBHI MPABOMOPYIIEHHS Y cepl 3eMeTbHUX BITHOCHH Ta
PO3pO0JICHHSI KOMIUIEKCHOI METOJMKHN PO3CIIIyBaHHs 3JI0YMHIB, MOB'SI3aHUX 3
MOPYIIEHHSM 36MEITHLHOTO 3aKOHOIaBCTRA.

Jlitepartypa:
1. HuBimbHUI Komekc Ykpainu Bim 16 ciun. 2003 p. Bidomocmi BepxosHoi
Paou YVxpainu. 2003. Ne 40. Ct. 356.
2. 3emenpHuil Koaekc Ykpainu Bif 25 xoBT. 2001 p. Bioomocmi Bepxosnoi
Paou Vrpainu. 2002. Ne 3-4. Cr. 27.
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MUTAHHSA KJACU®DIKALII MI)KTAJTY3EBUX IPUHITUIIIB
MIZKHAPOJHOI'O EKOJIOI'TYHOI'O ITPABA

bpamxko Ipuna Bacuniena
Kanouoam opuoudHUX Hayx, 00yeHm xageopu MidCHaApoOHO20 Npasa ma
MidcHapoOHux eionocut, Kuisecokuii ynisepcumem imeni bopuca I pinuenka

Kywescoka Hamans Mukonaiena
mazicmp midichapoonozo npasa, Kuisecoxuii ynieepcumem imeni bopuca
I pinuenxa

['moOaimi3zaiisgd EKOHOMIYHMUX BIITHOCHH Ta EKOHOMIYHOI B3a€EMO3AJIEKHOCTI
Jep>kaB MPOTUCTOITH 3arabHOIOICHKAM TPOOIeMaM 3aXUCTy HAaBKOJIUIITHLOTO
Cepe/IoBUIA Ta BIUIMBAE HA XKUTTS BCIX JIIOJEW MuiaHeTH. Po3B’s3aHHS 1UX
npo0JieM 3aleXUTh Bl KOHCOJIJAIIT 3yCHUJIb BCIX CyO €KTIB MIXKHApPOIHUX
BIIHOCUH Yy HampsMKy (OpMYBaHHS BCEOCSDKHOI MPaBOBOI CHCTEMH 3aXUCTY
HABKOJIMIIHBOTO CEPEOBUIIIA.

Y MIDKHaApOJIHO-TIPABOBIM CHUCTEMI 3arajibHi MPUHIUMIIM MpaBa BiIIrparoTh
HeHTpasibHy poib. [IpoTe, cremianbHl NPUHIMIKN B paMKaX OKPEMHUX Traimy3ei
npaBa KOHKPETHU3YIOTh MPABOBE pPEryJIIOBaHHSA MDKHAPOAHUX BIIHOCHH Ta
3MICTOBHO JIONOBHIOIOTh 3arajbHl npuHIUNU. DopMyBaHHS CHEIIATBHUX
(ramy3eBUX) TIPUHLMIIB TEBHOI Tally3l TmpaBa BIJIOYBAE€THCS MOCTYIIOBO
BpPaxOBYIOYM JHUHAMIKY CY4aCHUX CYCHIJIbHUX BIJJHOCHH.

MixHapo/He €KOJIOTIYHE TpaBO, SIK OJHAa 3 HOBITHIX Taily3ei
MDKHAPOJIHOTO TIpaBa, Ma€ BaroMui o0CAT HOPMATUBHOI JHKepeNbHO1 0a3u, 110
ckiamaerbess 3 npuosmzHo 300 MDKHAPOJAHUX YroJl, 3HAYHOI KIJIBKOCTI
PE30JIIOII MIXKHAPOIHUX OpraHizallii, pilleHb MKHAPOIHUX KOH(MEpEeHIIiH Ta
caMiTiB. MixkHapOH1 JOKYMEHTH y 11iil cpepi CriBpoOITHUIITBA B1I3HAYAIOTHCS
PI3HOMAHITHUMM  TIAXOJaMH JO PO3B’S3aHHSA  €KOJOTIYHUX  MpoOjeM
MDKHApOJIHOTO XapakTepy, IO BiIOOpaXKaeTbCsl Y AOKTPUHI MIXKHAPOJIHOTO
npasa.

[lutanHss 0COOJMBOCTEM 3aCTOCYBAHHS MPHUHIMIIB  MIXKHAPOIHOTO
exosioriyHoro mpaBa (mam - MEKII) akTUBHO poO3MISAA€THCS HAYKOBLSAMHU
MOYMHAIOYH 3 PYyroi mosoBUHU XX cT. Tak, IbOMYy MUTAHHIO TPUALUISIIA yBary
Takl BITYM3HSAHI Ta 3apyOpkHiI BueHi sk B. bytkeBuu, [I. boknan,
O. 3amopoxuuii, M. Mensenesa, I. Jlykamyk, K. beksmes, C. banamenko,
T. Makaposa, ©. Cenc.

HaykoBIil mo pi3HOMY MiJIXOJSATh 10 BU3HAUYEHHS MEPEIIKY €KOJOTTYHUX
NPUHIIMIIB TpaBa Yy SKOCTI chHemiadbHux npuHuumiB. Tak, mpodecop
B. BytkeBuu BBaxkae, 1o cremianbHuMu npuHiunamMu MEKIT sBistoTecs
HACTYMHI MPUHUUINM: TPUHIUI HE 3alOiSIHHS IIKOAM HABKOJMUIIHbOMY
CEepEeJIOBUIIly 1HIIMX JepkKaB 1 palloHIB, sKi MepeOyBalOTh 3a MeEXaMu
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HAI[IOHAJIBHOT FOPUCAMKINI, MPUHIMI 3aXUCTy HABKOJMUIIHHOTO CEPEIOBHUIIA,
paBo JIIOJIMHU Ha CBOOOY, PIBHICTH 1 HAJEXKHI YMOBU JKUTTS, 11O BKJIIOYAE
IpaBO Ha HABKOJMIIHE CEPEOBUIIE TaKO1 SKOCTI, 1 IO JIA€ MOXKIIUBICTh KUTH
rigHo Ta y mocrarky [1, 516-517].

Ha nymky ykpaincekoi pocmigauiii M. MenBeneBoi Ha «3BaHHS»
npuHuuny  MEKII  MoXyTe  mpereHayBaTH: NPUHLMN  HEBIJI €MHOTO
CYBEPEHITETY HaJl TMPUPOJHUMU PECypCaMM;, TPUHIIMI HE3AMOMISTHHS IITKOIH
HaBKOJUIITHBOMY CEPEJOBUINY IHIIKMX JEp:KaB 1 palloHIB, IO MepeOyBarOTh 3a
MeXaMU HalllOHAIBHOT IOPUCAMKIIIT; MPUHIIMI MONEPEAHBOT OLIHKY BIJIUBY Ha
IPUPOJIHE CEPENIOBUINE; MPHUHIIUN OOMIHY 1H(POpPMAIIEI0 Ta KOHCYJIbTAIIN Y
chepi 3aXUCTy HABKOJMIIHLOTO cepenoBuina. Ha nymky M.MenBeneBoi iHi
OPUHIUIIK, 30KpeMa, NPUHIMI [EepPeCcTOPOrd, NPUHIMUI CHUIbHOI, ale
mudepeHIiioBaHol BIAMOBIAAIBHOCTI JAEpKaB, MPUHIUN CTAJIOrO PO3BUTKY,
MPUHINN «3a0py/IHIOBAaU TUIATUTH» € MPUHIUIIAMU, K1 IepeOyBalOTh y CTaHi
dbopmyBaHHs [2, ¢.56].

[ixaBuii norisig Ha npobiaeMy popmyBanHs npuHiUniB MEkKII BucnoBus
pocivicbkuii BueHui I. JIykamyk, SKuii BUIUIAB Y SKOCTI CIEIaJIbHUX
OPUHIUIIB HACTYIHI: MPUHLMUI 3aXHUCTy HABKOJUIIHBLOTO CEPEelIOBMINA Ha
0Jlar0 HUHIMIHBOTO 1 MaWOyTHIX TIOKOJIIHb; NPHUHIMII CIUIBHOI, alie
nudepeHIiiioBaHo1 BiAMOBINAIIBHOCTI; MPHUHIIAN €HOCTI 3aXUCTY JOBKILIS 1
MIPUHIUII CTAJI0TO PO3BUTKY [3, c. 188-189].

IMinxin pociiicekkoro mpodecopa K. beksameBa g0 kinacudikarii
npunnunie MEKII xapaktepu3yeTbcs y3arajabHIOIOUHUM, ali€ KOHIENTYyalbHUM
xapaktepoM. [Ipodecop K. beksiieB BU3Hauae HABKOJUIIHE CEPEIOBHUIIE SIK
3araJbHOCBITOBY TypOOTY JIIOJICTBA Ta 3BEpTa€ yBary Ha OCOOJUBOCTI
3actrocyBanHs y  MEkIl npuHnummy — paimioHaqIbHOTO  BUKOPUCTAHHS

HABKOJIMIIHBOTO  CEpPEJOBUINA,  MPUHIMIY  TONEPEHKEHHS  IIKOIU
HAaBKOJUIIHBOMY  CEpEJOBUIIY, TMPUHIUITY 3arno0iraHHs 3a0pyJAHEHHIO,
NPUHIMNY  «3a0pyAHIOBAaY  IJIATUThY»,  NOPUHIUIY  CHOUIBHOI,  aje

nvdepeHIiioBaHoi BIAMOBIAAILHOCTI AepxkaB [4, ¢. 627].

3a knacudikargito amepukancbkoro BueHoro ®@. Cenpaca (Sands Ph.) no
crietiayibHUX npuHIUIiB MEKII i BiAHOCUTH JIBl TPy MPUHITUIIIB, & came:
1) cyBepeHiTeT JepKaBU HaJ TPUPOJHUMU pecypcaMu; BIJIMOBIIATbHICTD
Jep’KaB 32 HAHECEHHS IUKOAW JOBKULII0 TPAaHCKOPJIOHHOTO XapakTepy; 2)
IPUHIIUAI CIIBPOOITHUIITBA B €KOJOTIUHIN cepi; MPUHIMI CTAJIOTO PO3BUTKY;
NPUHIIMIT TPEBEHTUBHUX I JIepKaB; NPUHIUI TEPECTOPOTH; MPUHITUII
«3a0py/IHIOBaY  IUJIATUTHY; MPUHLIMI CHOUIBHOI, aje audepeHiiioBaHoi
BiAOBIIAIBHOCTI [5, ¢. 231].

Ha namy nymky kiacudikariis, 3anpornonoBana @. CeHjicoM, HalOIbIIT
TOYHO BijloOpaxkae MDKraigy3eBud xapakrtep npunHimnB MEKII Ta 3B’sa3ye
OPUHIUIIM PI3HUX Taidy3ed MIDKHApOJHOrO TpaBa B €JIWHUM E€JIEMEHT
KOMILJIEKCHOTO MEXaHI3My MIKHApPOJHO-IIPAaBOBOIO PETYJIIOBaHHS €KOJIOTro-
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€KOHOMIYHUX Ta COLIAIbHO-EKOJIOTTYHUX MPOOJIEM CYy4acHOCTI.

ComianpHo-opieHTOBaH1 cnemianbHl mpuHiMnm MEKI] migkpecntooTsh
HEOOXIHICTh y4YacTi CyCHNUICTBA Yy TIporecax 3axUCTy JOBKUUIS Ta
CIIUPAIOTHCA SIK Ha COIllajbHI HOPMHM, TaK 1 Ha 3arajbHi HOPMH MDKHApPOIHOTO
npaBa. Jleski cnemianbHl npuHuunu MEKII 3HaxoAsTh 3aCTOCYBaHHS B 1HIIIMX
rajxy3six MDKHApOJHOTO TpaBa, 30Kpema cremianbHi npuHnunu  MEKII
OJIHOYACHO BIAHOCSATHCS 1 JIO Taly3eBUX MPUHIUIIB MDKHAPOIHOTO
€KOHOMIYHOTO MTpaBa, MI>XHAPOJHOTO MOPCHKOTO TIpaBa TOIIO.

Pociiicekka nmocmigauns  JI. boknman 3ayBaxkye, Mmoo y JpKepelax
MIKHAPOJIHOTO €KOHOMIYHOTO TpaBa MICTAThCS MOCUJIAHHA Ha 3aCTOCYBaHHS
HU3KM TIOJIOKEHb EKOJIOTIYHOTO Xapakrtepy y sAkocTi mnpuHuumiB MEKII.
[IpuMmipoMm, MNPUHLMI JAEPKABHOTO CYBEPEHITETY HaJl HalllOHAJIbHUMU
MPUPOJAHUMHU pecypcaMu MICTUThCS B M. 1 ¢T. 2 XapTii mpo €KOHOMIYHI IpaBa
MPOTOJIONIYE, IO KOXKHA JIepyKaBa Ma€e MpaBO Ta MOBUHHA BUIBHO 3/11MCHIOBATH
MMOBHUI MOCTIMHUI CYyBEpPEHITET HaJ BCIMa CBOIMH MPUPOJHUMH OararcTBaMH,
MPUPOJTHUMHU PECYpCaMH Ta €KOHOMIYHOIO JISUIbHICTIO, BKJIIFOYAIOUM MPaBO Ha
BOJIOJIIHHSI, KOPUCTYBaHHSI Ta €KCIUIyaTalilo IHUX pecypciB. Jekmapaiis mpo
BCTAHOBJIEHHS HOBOTO €KOHOMIYHOTO TopsiaAKy 1974 p. Takox MICTUTh
OPUHIMIIOB] TIOJIOKEHHS, BIAMOBIIHO JO SKHUX IPOTOJIONIYETHCS TOBHHMA
HEBIJI'EMHUNM CYBEpPEHITET KOXHO1 JIep’KaBM HaJl CBOIMH TNPUPOJIHUMHU
pecypcaMd Ta CBOE€K EKOHOMIYHOK [ISUTBHICTIO. 3a3HA4€HUW  MPUHIMI
MicTuThes y Jleknapaiiist Pio-ne Kaneiipo 111010 HaBKOJIUIIIHBOTO CEPEIOBUINA
Ta po3BUTKY 1992 p, sKka MIUPOKO 3aCTOCOBYETHCS MPU BUPIIICHH] €KOJIOTTYHUX
MUTaHb MDKIEPKABHOTO XapakTepy [6, c. 24].

[Ipu BperymatoBaHHI BIIHOCMH Yy cdepl OXOpOHHW HABKOJUIIHHOTO
CEpe/IOBHUIIIA CTIOCTEPITaEThCs (POPMYBAHHS Cy4aCHOTO 3BUYAEBOTO MPaBa, 1110 €
XapaKTEPHOIO O3HAKOIK IIi€l rajgy3l MIDXHAPOJHOrO IMpaBa Ta BIUIMBAIOTH Ha
HOpMaTUBHE (POPMYBaAHHS CIELIAIbHUX MPUHITUITIB MEKII. Po3Butok
3BuyaeBoro npaa MEKII Ha OCHOBI peKOMEHIAIIWHUX HOPM MIXKHAPOIHUX
oprasi3aiiiii, KoH(epeHI[ii Ta 3ycTpiueil Ha BUCOKOMY PiBHI MIITBEPIKYIOTHCS
PILICHHSIMU MI)XKHAPOJHUX CYJIOBUX Ta apOITPAXKHUX OPraHiB, BiJOOPAKAIOTHCS
y TOKTPUHAIBHUX MOTJIAIaX aBTOPUTETHUX BUCHHUX.

Ha ocHoBi ananizy kinacudikarii creriaibHUX MPUHIUIIB MOXKEMO TINTH
BHCHOBKY, WO CIELIaibHI MPUHIMUINA MDKHAPOJHOIO E€KOJOTIYHOIo IIpaBa
YMOBHO MOXHa PO3MOJUIMTH Ha JBI OCHOBHI I'PYNH CIEIiaIbHUX MPHUHIIUITIIB,
KpUTepieM Kiacuikaiii SKUX ABISETHCS iX coIlaJbHa Ta EKOHOMIYHA
OpIEHTOBAHICTh. TaKWil MiAX1J J03BOJIAE€ HE JIMIIE MPOBECTH CTPYKTYpPYBaHHS
cremianbHux npuHOumB MEKII, a TakoX BHABUTH B3a€EMO3AJICKHICTh
3arajilbHUX TMPUHIUIIB MDKHAPOJHOIO IpaBa, CHEIIAIbHUX MPUHIIUIIIB
MDKHApOJHOTO  €KOJIOTIYHOTO TIpaBa Ta  NPHUHIMUIIB  MDKHAPOJIHOTO
€KOHOMIYHOTO TTpaBa.
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CEPEJHBOCTPOKOBE BIO/’KETHE IIJTAHYBAHH/I.
HEPCIHHEKTHUBU TA HEJOJIIKHU ITIPABOBOI'O PETI'YJIIOBAHHA

I'namiox Bimaniu Bimanitiosuu
cmyoenm bakanaspamy, Kuiecbkoco HayionanbHoeo yHisepcumemy imeni
Tapaca Lllesuenka

VYkpaiHa, mo craja Ha nUISX Ji0epanizaiii MOJITUYHOTO >KUTTS Ta
IPIOPUTETHOCTI PUHKOBOI E€KOHOMIKM III¢ Ha TmoYaTky 90-X pOKIB TIicis
3100y TTA HE3aJIe)KHOCTI, BIAIHIIIIIA BT PaIsHCHKOI KOMAaHIHO-
aIMIHICTPAaTUBHOI ~ €KOHOMIKH. €BpoOiHTErpaIliiHi MNpOLECH BHUMAararTh
MOJIAJIBIIIOTO PO3IIMPEHHS CBOOOAW Ui BUIBHOI BIJ JEpKaBH €KOHOMIYHOI
JUSTBHOCTI, 3017BIIEHHS BILUIUBY TPOMAJISHCHKOTO CYCIIJIBCTBA Ha JIEPKaBy Ta
OOMEXEHHSI KOHTPOJIO Jep>KaBH 13 TIJBUIIEHUM 3aXUCTOM MpaB 1 CBOOOJ
JIOAWHU Ta TrpoMaasHuHa. HesBakaroun Ha BCl Il TEHJIEHINI IIaHOBA
€KOHOMIKa HIKOJIM HE Bijiiiie B Munye. HezanexxHo Bij cTyneHs jgidepanizariii
IpPaBOBUX I[IHHOCTEM, 3MIIHEHHS BIIBHOIO E€KOHOMIYHOTO pHUHKY Ta
3MEHIIIEHHS JIEP>KaBHOTO BIUIMBY Ha PETYJIOBAaHHS CYCIUIBHUX BiJHOCHUH B
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VYkpaiHi 3aBXK1au OyAyTh Xo4a O 4acTKOBO 30€peKeH1 €JIEMEHTH €KOHOMIYHOTO
IUTaHYBaHHS, W0 TMEpPelOBCIM MAalOTh CBOE TPAKTUYHE BHUPAXKEHHSA B
OIO/DKETHUX JeKiapaliisax (pe3omdromisix) Ta 1HMUX ¢opmax OHKETHOTO
TUTAaHYBaHHS.

[Ipouenypa ckimamaHHsi Ta CXBaJIeHHS bBromkeTHol neknaparlii, 110
3akpiyieHa B ctarTi 33 bromkerHoro koaekcy YKpaiHU, € HaJA3BUYANHO
BOXJIMBUM 3aBJAHHAM JUJIsI BUKOHABYOl Ta 3aKOHOJABYOI BJIAAUA Y KpaiHU,
OCKUJIBKHU MPOTOJIONTYE €KOHOMIUHY MPOrpaMy PO3BUTKY JiepkaBu [2].

VY 3zaranbHiit yactuHi bromkerHoi nexmaparii Ha 2020 — 2022 poku
3a3HaueHO: «Ha OCHOBI JIOCATHYTOI MaKpOEKOHOMIYHOI CTab1IBbHOCTI YKpaiHa
BIIEpIIE LHUM JOKYMEHTOM 3alpoOBa/Ky€ TIOBHOILIIHHE CEPEAHbOCTPOKOBE
Oro/pKeTyBaHHS Ha TpU poku. [lepexia 10 cepeAHLOCTPOKOBOIO OOIKETYBAHHS
MOKJIMKAHUHN TOCWIINTH OFOJKETHY JAUCITUIUIIHY Ta 3aIPOBAAUTH MPOAKTUBHUN
MEXaHi3M YNPAaBIIHHS OIOJDKETHUMHU KOIITaMHU, SIKUM Tiepejdavyae BUYaCHE
NPUUAHATTS BUBaXEHUX pilieHby [1]. BiamToBXyrounch BiJ HHUX MOJIOXKEHb
MO’KHa 3a3Hau4UTH, 110 YKpaiHa BUOpaya 1y ceOe MoJaIbIIni €KOHOMIYHUM
pO3BUTOK B cdepi OmOKETHOro IUIaHYBaHHS, 110 Oa3yercs Ha
CEPEeIHHOCTPOKOBOMY OIOPKETYBAHHIO HA TPU POKU. BUKOPHUCTOBYIOUM JTOCBIT
€BPONEHUCHKUX JeprkKaB YKpaiHChKI MOJIITHYHI Jis4l 3BEPHYJIM CBOKO YBary Ha
te, mo Benukoopuranis, Opaniris ta [lBeiis BUKOPUCTOBYIOTh caMe TPHUPIUHE
CEpPEIHLOCTPOKOBE OIOXKETHE TUIAaHYBaHHS, 110 Mae MEBHI ocoOnuBocTti. Ha
npukian y Dpaniii mporpaMmyBaHHS TMPOTHO3HUX OIIHOK TPOBOIUTHCS
[UKIIYHO, IO IOKJIMKAHO 3a0e3leynTH OajaHCc MIXK CHOKMBAaHHIM Ta
IHBECTHUIIIMHOIO  JISUIBHICTIO  Jep)KaBu. ToXX, MOXHa TIACYMyBaTH —
CEpEeIHbOCTPOKOBE OOJIKETHE IJIAHYBAHHS MpPUTAMaHHE JESKUM E€KOHOMIYHO
CWIBHUM Jep>kaBaM €BpOIHU Ta CBITY.

[IpoTe um migiiize HaM 3apyOi’KHA MOJIeNb €KOHOMIYHOTO TIJIaHyBaHHS?
Tak, Ha gymky nosmitosnora Bikropa Tapana mepexia Ha TpupiuyHE OIOJIKETHE
IJIAHYBAHHS CTBOPIOE [IJII €KOHOMIKM KpaiHM HE TUIbKM MepeBaru, aie 1
JNOJATKOBl pU3UKH, B TOMY 4HCHl (ickaiapHl. Y 1X u4Hcll cradka
nependayyBaHIiCTh CEPEIHLOCTPOKOBUX MOKA3HUKIB 1H(DIALIT, Yepe3 MONTITHUHY
Ta BINCHKOBY JecTallIi3aliio HerepeadauyyBaHe 3pocTaHHSA IiH 1 Tapudis,
KypCy TPUBHI, 3MEHILIEHHS 3ailHATOCTI HaceleHHs. SIKIO0 CIpOrHo3yBaTH I
IHMKATOPU HE BHIACTHCS, CEPEAHBOCTPOKOBI IUIAHW HE MpalioBaTUMYTh [3].
Mu MoxkeMo A0J1aT, 110 Y 3B S3KY 13 PO3BUTKOM CEKTOPY PUHKOBOI €KOHOMIKU
30UIBIIYETHCS TAKOX 1 BILJIMB BEJIMKOTO Oi3HECY HE JIMIIE Ha MICIEBY, a U Ha
BCEYKPAiHChbKY €KOHOMIKY, III0 O€3M0oCepelHbO BIUIMBAE HA 30UIBIICHHS
Hernepen0auyyBaHUX MO, 10 OyAyTh CYINEpPEUUTH IUJIaHy, 3aKjIaJeHOMY B
bromxerniit nexnapaiii. [li oOcTaBUHM MOXYTh HETaTMBHO BIUIMHYTH Ha
MOJIITUYHE Ta EKOHOMIYHE HUTTSA YKpaiHChKOro Hapoay. HeBuszHaueHOIO
3aJIMIIAETRCA TMpaBoBa MpUpoAa bBIOMKETHOI jAexiapaiii sSK HOPMAaTHBHO-
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IPaBOBOTO aKTy Ta CHIBBIAHOIIECHHS il ii MOJO0XKEHb 3 MOJOKEHHSIMU 3aKOHY
Ykpainu npo Jlep>xaBHUM OFOKET.

Otxe, Or0KeTHI peopMH TTPO HACTIIKH SKUX MU MOKEMO JIMIIE TaaaTh
HEOJMIHHO CYTTEBO 3MIHATH YMOBU B SKUX (POPMYEThCS YKPATHCHKUIA
€KOHOMIYHUM Ta MOJITUYHUN KiIIMar Ha HaWOmmxul poku. llepexin Bix
OJIHOPIYHOTO OIOJKETY JO0 TPUPIYHOTO CEPEAHHLOCTPOKOBOrO OIOJKETHOIO
IJ1aHy Oe3MepevyHo BIUIMHE Ha PO3BUTOK Hamioi gepxkaBu B 20-x pokax XXI
CTOJIITTS, TOX MEPIIOYEPTOBUM 3aB/IAHHSIM HAYKOBIIS B 11ii1 cpepi € BUPIIIIEHHS
npoOJeMU YCYHEHHS MOMJIMBUX PHU3UKIB, IO MOXYTh BHHUKHYTH IIpHU
BIIPOBA/KEHH1 MacIITaOHUX peopMyBaHb OFOIKETHOI MOJITUKUA Ta HarajaaTu
3aKOHOJIABITIO 1 YPSIOBIIO MPO MOTPeOy aKTUBHOIO BTPYUYAHHS y ONEPATHUBHE
BUPIIICHHS MMOBIpHUX MpoOJIeM, 10 BHUHUKATUMYTh MPH BIPOBAKEHHI
TPUPIYHOTO CEPEIHHOCTPOKOBOTO OO IKETYBAHHSI.

Jlitepartypa:
1. bromxerna neknaparis Ha 2020 — 2022 poku [eNeKTpOHHUH pecypc]. —
Pexxum poctymy: http://nizhyn-budget.org/static/file/budzetna-deklaracia-na-
2020-2022-roki.pdf
2. bromxeTHHil KOJAEKC YKpaiHU [eIeKTpoHHUM pecypc]. — Pexum mocrymy:
https://zakon.rada.gov.ua/laws/show/2456-17#Text
3. Tapan B.B. IlepeBarn Ta puU3MKM BIPOBAIKEHHS CEPEIHBOCTPOKOBOTO
OIO/UKETHOrO IUIAaHYBAaHHS |[€NEKTpOHHUN pecypc]. — Pexum pocryny:
https://www.ukrinform.ua/rubric-economy/2203013-perevagi-ta-riziki-
vprovadzenna-serednostrokovogo-budzetnogo-planuvanna.html

HaykoBuii kepiBHuk: fxumuyk Haramis SkiBHa, HOKTOp HOPHUIWYHUX HAYK,
npodecop, mnpodecop kKadeapu (PiHaHcoBOro nmpaBa IHCTUTYTYy TIpaBa
KuiBcbkuil HallloHaIbHUM yHIBepcuTeT iIMeHi Tapaca LlleBueHka

ITPABOBE PEI'YJIIOBAHHSA CAMOBIJIBHOI'O 3AHATTAA
S3EMEJIbBHUX JIJIAHOK

3axapuyx Pycran Onexcanoposuu
3000y6au OC "Macicmp" cneyianonocmi "llpaso”, Ilonicoxuii hayionanbrui
VHIgepcumem

Ha cyuyacHoMy erami B yMOBax peaiizailli 3eMeIbHOi peopMu OJTHUM 13

HaWMOIIUPEHIINX TOPYIIEHh 3EMEIBHOI0 3aKOHOJABCTBA € CAMOBLIBHE
3aUHATTS 3eMEJIbHUX JIISTHOK.
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[lutanHs, SKI  CTOCYHOThCS  CYTHOCTI Ta  XapakTepy  IbOTO
IIPaBOIOPYIICHHS, a TAKOXK MPABOBUX HACHIJKIB MOT0 BUMHEHHS, K CBITYUTH
IIpaKkTHKa, Ha ChOTOIHI HA0YBAIOTh MPAKTUYHOI 3HAYYIIOCT] Ta aKTYaJIbHOCTI.

XapaKkTepHOI0 PHUCOI0 CAMOBLIBHOTO 3aWHATTS 3€MEJbHOI JIJISHKU € TE,
[0 BOHO 3aBXIW CIPsSMOBaHE 1 Oe3MmocepeqHhO TOB'S3aHE 13 TMOPYIICHHSIM
HAJIS)KHUX BJIACHUKY 3€MEIbHOI JUJISHKH MPABOMOYHOCTEH IMOJO BOJIOAIHHS,
KOPUCTYBaHHS Ta PO3MOPSIKCHHSI HETO, K1 CTAHOBJISITH 3MICT IPaBa BJIIACHOCTI.

Po3nopsikeHHsT 3eMIIel0 — 116 OCHOBHA ITPABOMOYHICTD, SKa HAJICKHUTh
nute i BIaCHUKOBI Ta HE MOXKe OyTH mepejaHa iHIIiH 0co61 0e3 3MIHM CaMOro
cy0'ekTa mpaBa BJIACHOCTI. BoJomiTH X Ta KOPUCTYBATUCA 3E€MEIbHOIO
TUJISTHKOIO MOYKE 1 HE JIUIIIE BJIACHUK, aJie i OpeH1ap 3eMeIbHOI TIJISTHKHU.

[IpaBo pO3MOPSKEHHS 3€MEIBHOI0 JUISTHKOI — I1I€ MPaBO BJIACHUKA
BH3HAYATH IOPUANYHY J0J110. BoHO mepenbadae Taki /il BIacHUKA, SIK HAJAHHS
3€MEJIbHOI JUISIHKA B KOPUCTYBaHHSA 1 BHJIyYEHHS ii, BIAYYXEHHS 3€MEJbHOI
JUJISSHKA Ha TIJCTaBl IMBUIBHO-TNIPABOBUX YIOJl, BCTAHOBJICHHS YU 3MiHY
LJIbOBOT'O TIPU3HAYEHHS 3€MEeJIbHOT JIJISTHKH.

Y pa3i caMOBUIBHOTO 3alHATTS 3€MEJIbHOI JUISHKM TOPYIIHHUK abo
IMPUCBOIOE COO1 TMPABOMOYHICTH IIOJ0 PO3MOPSDKEHHS YY>KOK 3€MEIbHOIO
TUJISTHKO10, 200 CTBOPIOE MEPEIIKOAN BIACHUKY 1010 PO3IMOPSIKEHHS HEIO.

CyTHICTb CaMOBIJIBHOTO 3aMHATTA 3€MEJIbHOI MIJISHKH, SK IPaBUIIO,
BOAUalTh y CaMOBUIBHOMY 3allHATTI OCOOOK0 UY>KOi 3€MENbHOI JUISIHKA Ta
BUKOPUCTAaHHI ii 0€3 HasBHOCTI 3aKOHHUX IIIJICTaB, TOOTO 3a BIJICYTHOCTI
0(GOpPMJIIEHOTO Yy BCTAaHOBJICHOMY TMOPSAKY IpaBa BIACHOCTI YM 1HIIOTO
nepeadayeHoro 3aKOHOJaBCTBOM IIpaBa Ha 3eMitto [1].

OmauM 13 Ccooco0IB CaMOBUIBHOTO 3aWHATTSA BBAXKAIOTH CAMOBUIBHE
3aXOIUJICHHS 3eMJii, TOOTO 3aBOJIOJIHHS [IUISHKOIW 03 J03BOJIy OpraHiB,
YIIOBHOBXEHUX BUHOCUTH PIIIEHHS MPO HAJAHHS 3€MEJIbHUX JUISTHOK Y
KOPUCTYBaHHA [2].

BusHaueHHS TOHATTS CAMOBUIBHOTO 3aHATTA 3EMENIbHOI  JUISHKH
MICTUTBCS B 3akoHi  Ykpainu ,Ilpo  gepkaBHMII  KOHTpoib  3a
BUKOPUCTOBYBaHHSI Ta OXOpoHOI 3emenb’ Bia 19.06.2003 poky. 3rigHo 13
3a3HaYCHUM 3aKOHOM CAaMOBIJIbHE 3aHSTTS 3€MEIbHUX JIUISTHOK — I OyIb sIKi
nii ocoOu, sIKi cBiAYaTh Mo (PakTUUHE BUKOPUCTAHHS HE HAJIAHOI 1H 3eMeJIbHO1
TUJISTHKYA 44 HaMIp BUKOPHUCTOBYBATH 3€MEJIbHY JUISHKY JO BCTAHOBJICHHS il
MEX B HaTypi (Ha MICIIEBOCTI1), 10 OJIep>KaHHs JOKYMEHTA, 1110 MOCBIAYYE MPaBO
Ha Hel, Ta Horo JepKaBHOI peecTpallii.

AHaJi3 HaBEJICHOTO BHU3HAYCHHS 3a3HAYCHOTO IIPABOMOPYIICHHS, SIKE
(akTUYHO BKJIIOYAE JIBAa BITHOCHO CAaMOCTIMHHX AaCIHEKTH, J03BOJISIE 3POOUTH
MIEBHI MPUITYIIIEHHS T4 BUCHOBKH.

[To-niepmie, ¥aeTbes Npo (aKTUYHE BUKOPHUCTAHHS TOPYIIHHUKOM HE
HaJlaHOi WOMY 3eMeJbHOI MUISHKU. B ocoOu Hemae 3aKOHHMX MiACTaB JJIs ii
eKCIuTyaTarfii.

51



[To-gpyre, cy0'eKTOM CaMOBUIBHOTO 3aWHSATTS 3€MEJIbHOT NUISTHKH MOXKE
Oyt Oyab-ska (Qi3MYHA YU IOpUANYHA 0c00a, M0 3/IHCHIOE (aKTUUHE
BUKOPHUCTAHHs, TOOTO OE3MOCEepPE/IHI0 EKCITyaTallllo II€l TUISHKA 3 METOIO
BUJIYYEHHS 11 KOPUCHUX BJIACTUBOCTEH 1 3aJJ0BOJICHHS CBOIX 1HTEPECIB.

[To-TpeTe, 3akoH HE BUKIIOYAE OYJb-sIKI I 0COOM, IO CBiAYaThH PO
(bakTUYHE BUKOPUCTAHHS 3eMeNIbHOI AUISHKHA. CaMOBUIbHE 3alHATTS 3€MEJIbHOT
JUJISIHKY 3aBXKJIM € HAaBMUCHUM TOPYIICHHSIM 3aKOHY, BOHO HE MOXE OyTH
pe3yJbTaToM O€3/1sIIbHOCTI.

[To-yeTBepTe, CaMOBUIbHE 3aHHATTS 3€MEJIbHOI JIJISTHKH 3aKOH IMOB'S3YE 3
il (haKTHYHUM BUKOPUCTAHHSM. SKIIIO 5K OyTH JIOT1YHO MOCIIIOBHUM, TO MOKHA
CTBEP/IKYBaTH, IO caM (DaKT HE3aKOHHOTO 3aBOJIOJIIHHS OCOOOK0 3€METBHOIO
TUISTHKOIO, SIK Y BCTAHOBJICHOMY TMOPSIKY HE HaJAaHO B KOPUCTYBAHHS UM
MepelaH0 y BIACHICTh, HE MOXE BBaXKATHUCS CaAMOBUIBHUM 3alHSTTSAM
3eMEJILHOI JUISTHKH.

Mix 1HmMM, Tpeba MaTh Ha YyBasl, IO CaMOBUIbHE (haKTUUYHE
3aBOJIOJIIHHSL 3€MENBHOI0 JUISTHKOK CTBOPIOE CEPUO3HY 3arpo3y HE TUIbKH
IpaBaM BJIACHMKA ITI€T 3eMeIbHOI TUISTHKY, a 1 MpaBaM 1HIIUX 3aiHTEPECOBAHUX
oci0.

Ha nymxy FO. O. BoBka, He3akOHHE 3aBOJIOJIHHS € BHU3HAYAJIBHUM
MOMEHTOM JUISI XapaKTEPUCTUKH CAMOBIJIBHOTO BUKOPHUCTAHHS IPUPOHOTO
o0'exTa. SIKII0 TaKOTO 3aBOJIOJIIHHS HE OyJ10, TO HEMAE il M1JICTaB TOBOPUTH PO
CaMOBUIbHE BUKOPUCTAHHS MIPUPOIHOTO 00'ekTa [3].

BigHOCHO caMOCTIMHUM PI3HOBHAOM CaMOBIJIBHOTO 3alHATTS 3€MEIbHOL
TJSTHKY 3aKOH BBa)XKa€ TaK0X Oyab-sKi Jii 0cOOHM, SKI CBiIYaTh MPO HaMIp
BUKOPUCTOBYBATH 3€MEJIbHY JIJISHKY JO BCTAaHOBJIEHHA 1i MEX y HaTypl (Ha
MICIIEBOCT1), 10 OJEpKaHHS JIOKYMEHTa, IO MOCBIYYy€ MpaBO Ha Hei, Ta 10
Horo JnepkaBHOI peecTpallii. ¥ IbOMy BHMAAKYy WIEThCS IMPO CaMOBIIbHE
BUKOPHUCTAHHS 3€MeJIbHOT AIISHKUA MOTEHIIIMHUM HOCIEM 3€MeJIbHUX IPaB 111010
KOHKPETHOI 3€MEJIbHO1 JUISAHKUA. AJie pid y TIM, MOPSJOK BKIIOYAE KUIbKa
CTaJlil BUHUKHEHHS 3€MEJbHUX IpPaB: MpaBa BIACHOCTI HA 3€MENIbHY AUISTHKY
Yy TpaBa 3€MJICKOPUCTYBaHHS. Y MeXax IUX CTaJllil YIOBHOBAXKEHUN OpraH
BUHOCHUTH PIIICHHS PO Tepeiavy 3eMeJIbHOI JUISHKY Y BJIACHICTh YU HaJaHHS
il B KOpUCTYBaHHS, BIBOJIUTHCS 3eMeJIbHA JUITHKA B HaTypl (Ha MICIIEBOCTI),
BUJIAETHCSL JIOKYMEHT, SIKMM TIOCBIAYY€ BUHHKHEHHS 3€MEJIbHUX IIpaB Ta
HiJJIsTae Aep>KaBHIN peecTpaltii.

VY pa3l XK BUHUKHEHHS IpaBa BJIACHOCTI Ha 3€MEJIbHY [UISHKY B
pe3yabTari npuadaHHs ii, HAMPUKIIAJ, HA MIJICTaBl I[UBUILHO-TIPABOBOI yrOJIH,
BOHA MiJISITa€ HOTAp1aJIbHOMY MOCBITYEHHIO, 1[0 € B MOJAJIBIIOMY IT1ICTaBOIO
JUIs BUa4l JEpKAaBHOTO aKTa Ha MPaBO BJIACHOCTI HA 3€MEJbHY JUISIHKY Ta
1oro nepaBHOI peecTpaiiii.

HasiBHICTE mnuIlle pillieHHS KOMIIETEHTHOT'O OpraHy IMpo Iepeaady 3eMesIbHOI
TUJISTHKY Y BJIACHICTh YW HaJaHHS ii B KOPUCTYBaHHS a00 YKJIaJEHHS IIUBIILHO-
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IpaBOBO1 YroJid PO MpuA0aHHS MpaBa BIACHOCTI HA 3€MEJIbHY AUISHKY IIE HE
CTBOpPIOE TIpaBa KOPUCTYBaHHA HEK YW TpaBa BlacHOCTi Ha Hei. Lle mume
o0OOB'sI3kOBa yMOBa ISl TOTEHI[IWHOTO BUHUKHEHHS TaKoro IIpasa.
besnocepenns ekcruryaTallisi 3eMeJIbHOI AUISTHKA € JOMYCTUMOIO TIJIBKH MICIs
(dakTUyHO1 TIepeayl ii y BiIaHHS 3aKOHHOTO BJIACHUKA YU 3€MJICKOPUCTYBaua,
OJIEp>KaHHS BIAMOBIJTHOTO JIOKYMEHTA Ta MOT0 JIEP’KaBHOI peecTpailii.

BuHeceHHsT BIJMOBIAHOTO PINIEHHS 1 Nepejada 3e€MeNbHO1 JUISTHKU Y

BJIACHICTh YM HAJIaHHS 1i B KOPUCTYBAHHS — JIBAa OPraHIYHO MOB'SI3aHUX MIX
co00I0 MOMEHTH, SIKI 03HAYaloTh peaii3allilo MPUHAJIEKHOTO BJIACHUKY IpaBa
po3mopsKaTucs 3emiiero. Jleno 1HIMMH 32 CBOIM XapaKTepoM € Aii 100
obopMIIEHHS JOKYMEHTIB, SKi TMOCBIIYYIOTH IIpaBO, IO BHUHHUKAE, Ta iX
nep>xaBHOI peectpamii. L1 aii 10 mpaBa po3mopsKEHHS 3emiiero 3 OOKy il
BJIaCHMKA O€3MOCEepeIHhOTO BIJHOUIEHHS He MawTh. Hampukman, y pasi
BI/IYY>KE€HHS PUBATHUM BJIACHUKOM 3€MEJIBHOI JIISIHKU Ha M1JCTaBl JOTOBOPY
KYMIBII-MIPOAAXY BIH pealizye HalledKHE WOMY IPaBO PO3MOPSKEHHS IIIE€I0
IinsiHKOr0. Pearizaliisi mpaBa BIACHOCTI 3aBEPUIYETHCS B IIbOMY BUIAJKY IMICIIS
MMUCAHHS BIACHUKOM 3€MEIbHOT JUISTHKHA J0roBopy. Bumauy x goKymeHTa,
IO TMOCBIIYY€ MPABO BJIACHOCTI Ha 3€MEJbHY AUIAHKY (JIepKaBHOTO aKTa Ha
IpaBO MPUBATHOI BJIACHOCTI), Ta MOTO JEp)KaBHY PEECTpAIlii0 3A1HCHIOIOTH 1HIII
Cy0'eKTH, SIK1 HE € BIIACHUKAMHU IT1€1 TUISTHKH.
VY 3B'i3ky 3 UMM y JiTeparypl 3po0JieHO OOTpYHTOBAHUN BHUCHOBOK, IO 3
MPUHITAIIOBOTO TOTJISITY HE MOXKHA BHU3HABATH CAMOBUIPHUM BHKOPHCTAHHS
3eMEJIbHOI JUISHKM TIObKM HaA TIA IIACTaBl, IO HEMAae€ BIIIMOBIIHUX
JTIOKYMEHTIB, K1 MOCBIIYYIOTh MPaBO, Y1 BOHU OPOPMIICHI HEHAJIE)KHUM YHHOM
[3].

dakTUYHO TpH 3IIMCHEHHI Oe3MocepeHbol eKCIUTyaTalii 3eMelbHOl
OUISTHKA 70 OJIep>KaHHS JOKYMEHTa, IO IMOCBIIYy€e NpaBO Ha Hei Ta HOro
JEep>KaBHOI peecTpallli, Mae MICIIE CaMOCTIMHE 3€MEJIbHE MPaBOMOPYIICHHS.
BoHo He moB'si3aHe HI 3 NPUBJIACHEHHSM MPABOMOYHOCTEH KOMIIETEHTHOTO
OpraHy 4¥ CaMOro BJIACHUKA IOJ0 PO3MOPSIKEHHS KOHKPETHOI 3€MEbHOIO
JUJISTHKOO, HI 3 CaMOBUIBHUM 3aBOJIOAIHHSAM Hero. O3HaKM Ta XapakTep IbOTO
PaBOMOPYIICHHS TOTPEOYIOTh CIIEIAIbHOTO TOCTIKeHHS [4].

CaMocCTIiiHI BUJU MPaBONOPYIIEHb BUMHAIOTHCSA 1 B TUX BUMAJKAX, KOJU
OpaBO BJIACHOCTI YW KOPUCTYBaHHA 3€MENbHOI0 JUISHKOIO HAJa€ThCs
HEKOMIIETEHTHUM OpTraHOM, Yy MIJBUIIEHUX pO3Mipax, ocodam, SKuUM Iie
3aKOHOM HE J03BOJICHO, TOIIIO.

BianoBiianbHICTh TYT [OBUHHA HACTaBaTH HE 3a CaMOBUIbHE 3allHATTS
3eMEJIbHOI IUISHKH, a 32 HE3aKOHHE HaJIaHHs 11 B KOPUCTYBAHHS YU Nepeavy y
BJIACHICTH 1 3@ OPYILIEHHS CAMOT0 MOPSJIKY TaKOro HajaHHA (mepeayt).

SIKI10 3eMJIEKOPUCTYBAaY YU HOBUM BIIACHUK 3€MEIBHOT JUISHKY HE 3HaB 1
HE TIOBMHEH OYB 3HATH PO HEMPaBOMIPHICTh i BIAMOBIJIHMX OpPraHiB 1
MOCaJ0BUX 0C10, TO BiH B3araji HE MOKE MPUTATYBATUCS JIO BIAMOBIIATBHOCTI.
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B iHmomy x BUIIQJKy HOTO CJIiJ] pO3TJISAIaTH K CHIBYYaCHHKA HEIPABOMIPHUX
TN,

VY HaBeneHHUX MpUKJIAaxX B3arajal HeMae MOPYIICHb MpaB BIACHUKA 3eMEJbHOI
TUJISIHKY, OCKIIBKM HaJIEKHE WOMY TIpaBO PO3MOPSIHKEHHS 3€MEIbHOIO
TISHKOIO HIKMM HE TPHUBIACHIOETHCSA, BOHO JIMIIE HEIPAaBHIBHO YH
HEHAJICKHUM YHUHOM 3IIMCHIOETHCS HUM CaMHMM, MOro K OpraHaMH 4M 3a HOTo
JOPYUYEHHSIM 1HIIUMHU CyO'€KTaMH.

[lin yac aHai3y MOHSTTS CaMOBUIBHOTO 3aWMHSITTS 3€MEJIbHOI JIUISIHKU,
AK€ 3aKpilJIeHO B 3aKOHI, 3BepTae Ha cebe yBary Ie ojHa OOCTaBHHA.
BignoBinmHo m0 3akoHy i BU3HAHHS OyAb-sSKUX 1 0COOM CaMOBIJIBHUM
3aMHSATTSIM 3€MENIbHOI JUISHKH JIOCTaTHBO, MO0 Il il CBIIYWIM PO HaMIp
BUKOPUCTOBYBATH 3€MEJIbHY JIJISHKY JO BCTAHOBJIEHHA 1i MEX y HaTypl (Ha
MICIIEBOCT1), JI0 OJEp>KaHHS JIOKYMEHTA, IO MOCBIAYYy€ MPAaBO Ha HEi, Ta J0
WOro Jep>KaBHOI peecTpalii. YSBISETbCA, 110 HaMip BUKOPUCTOBYBATH
3eMENIbHY MJUISHKY — 1€ TIOHSTTS OIIHOYHE. Y KOXXKHOMY BHUIAJKY
VIOBHOBAXEHUW  OpraH, SKWi, HaOpUKIaJ, 3A1IMCHIOE KOHTPOJIb 32
BUKOPUCTAHHIM Ta OXOPOHOKO 3€MeJlb, NMOBUHEH BPAaxOBYBAaTH BCl (haKTHYHI
obctaBunM. et HaMmip Mae OyTH STKMMOCh YMHOM YK€ MarepianizoBaHuM. [Ipo
HaMip CaMOBIJIbHO BUKOPUCTOBYBATH 3€MEJIbHY JIUISHKY MOXYTh CBIIUUTH Jii,
SK1 CIIPSIMOBaH1 Ha HE3aKOHHE 3aBOJIOJIIHHS 3€MEJIbHOIO UISTHKOK (CKaXiMo, 1i
OTOPOJIKEHHS TOIIO).

Hacamkinenp cmija MAKPECIUTH, IO JUIi CaMOBLIBHOTO 3alHATTS
3eMeJIbHOT JUISHKU Ccrenu(IYHUMH O3HAaKaMHM € OCOOMCTa 3aiHTepPEeCOBAHICTH
cy0'eKkTa TPaBOIMOPYIICHHS B OTPUMaHHI IMEBHUX OJIar MaTeplaibHOrO Y
THIIIOTO XapaKTepy, KOPUCIUBUNA MOTHUB TOIIIO.

VY 3B'SI3Ky 3 IIUM HE MOXKHA BBa)KaTH IPABOMOPYITHUKAMU OCIO, K1 3
BJIACHOI 1HINIATUBU 3JIACHIOIOTH OJAaroycTpiil, HampukiIaa, NpuOYIUHKOBOI
TEPUTOPli I[UIAXOM BHUCA/KECHHS KBITIB Ta 3€JIE€HUX HACa/KEHb, HE
IIPETEHIYIOUH Ha SIKYCh BUTOAY [4].

BianmoBiganpHICTE 3a CaMOBUIbHE 3aXOIUIEHHS 3€EMENBHUX IUISIHOK

nepeabavaeTbea crarrero 115 3emenbHOro koaekcy YkpaiHu. MeTorw JaHoi
CTaTTl € 3a0e3NnedeHHs aJMIHICTPAaTUBHO-TPABOBUMH 3aco0aMu BUKOHAHHS
3eMEJIBLHOTO0 3aKOHOJaBCTBa B cdepl JOTPUMaHHS ¥ 3aXHCTy IIpaB
3eMJIEBJIACHUKIB Ta 36MJICKOPUCTYBAYIB.
OO0'ekTOM TIPAaBOIMOPYIIEHHA € CYCHIJbHI BIIHOCHHH, IO CKJIQJAlOThCS 3
MPUBOAY TMpPaB BOJIOAIHHSA Ta KOPHCTYBaHHS 3€MEIbHUMHU JIJISHKAMHU.
[IpenMeToM MpaBOMOPYUIEHHSI € 3€MENbHI JIISHKU, HaJaHl y BOJIOJIHHS 1
KOPUCTYBaHHS TPOMaJsiHaM 1 opraHizamisiM (CT. cT. 6 1 7 3eMebHOr0 KOJEKCY
VYkpainu Big 18.12.90).
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HaykoBuii kepiBHuk: bonmapuyk Haramis BanepiiBHa [o1eHT, KaHAUAAT
IOpUINYHUX HaYyK, [1oaiChKuii HAIllIOHATBHUN YHIBEPCUTET

JAOI'OBIP KOMIIVIEKCHOI'O OPUIUYHOI'O
OBCJIYI'OBYBAHHS CYB’EKTA IN'OCIIOJJAPIOBAHHA: ITIPABOBI
OCHOBHU TA IOPUJUYHUMN 3MICT

Kicenko Oneca Bimaniisna
cmyoeumxa 4 Kypcy, Yuieepcumemy mummoi cnpasu ma ¢ginancis

JIoroBip ~ BBaXa€ThCA  YHIBEPCAIBHUM  PETYJISTOPOM  JIOCUTH
PI3HOMAHITHUX CYCIHUIBHUX BIJHOCHH, 3MICT, XapakTep, 1 TCHACHII PO3BUTKY
AKUX MOCTIMHO 3a3HAIOTh 3MiH. BpaxoByioun po3BUTOK PUHKOBUX BIJTHOCHH Ta
JEMOKPATHU3AIIII0 YKPATHCHKOIO CYCHIBCTBA, MOCIYTH (PaxiBLsSI-IOPUCTA CTAIOTh
neqanl Bce HEOOXITHIIMMU. 3aKOHOMIPHOIO PEakKIli€l0 Ha Taky moTpeldy cTajo
pi3Ke 30UIBIIECHHS KITBKOCTI CyO’€KTIB HAa/JlaHHSI MPABOBUX MOCIYT, 30KpEMa B
chepi KOMILJIEKCHOTO IOPUIUYHOTO 00CIIyroByBaHHS cy0’ekTa
roCToJJaplOBaHHS.

JloroBopa KOMIUJIEKCHOTO HOPHAMYHOIO OOCIYrOBYBaHHA 3 YacoM
OTPUMYIOTh HOBHUW PO3BHUTOK, BIJIOYBAaIOTHCS 3MIHHM Yy CKJIadl CyO’ €KTIB,
YYaCHUKIB JOTOBOPY, OPs 3 GI3UYHUMH 0C00aMU, Y IOTOBIPHUX BiJHOCHHAX,
noyajau OpaTv yuyacTh rOCIOJapChKl YTBOPEHHS (OpraHizariii).

3 mepexoJIoM J0 PUHKOBOI €KOHOMIKM cdepa 3aCTOCYBaHHSI JIOTOBIPHOTO
pETyIIOBaHHS BIIHOCHH 3 HAJAHHS IOPUAUIHUX MOCITYT 3HAYHO PO3IIUPHIIACH,
3’SIBUJIACh 3HAYHA KUIBKICTh HOPMATUBHO-IIPABOBUX AKTIB, 1110 BCTAHOBJIIOBAIH
NOPSIIOK YKJIaACHHS, 3MIHU, MPUITMHEHHS TOCIIOAAPCHKUX TOTOBOPIB B ILIIOMY,
MEXI BIAMOBIJAJLHOCTI 3a TOPYIICHHS, HEBUKOHAHHS a00 HEHaJIe)KHE
BUKOHAHHS TOCMOAAPChKUX 3000B’ 13aHb.
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BuiienaBefeHe axTyanidye NUTaHHS BHUCBITJICHHS MIPaBOBUX 3acal
JOTOBOPY  KOMIUIEKCHOTO  IOPUAMYHOTO  OOCIYroByBaHHA  CyO’€KTa
roCToJaplOBaHHs, BCTAHOBIIEHHS HOTO 3MICTy, (hopMu Ta eneMmeHTiB. /o Toro
K, 3aKOHOJIaBY€ BH3HAYEHHS LILOTO PI3HOBUJY JOTOBOPY BIJACYTHE, a TaKOXK
OJTHO3HAYHOI TyMKH 3 IIHOTO TIPUBOIY CEPET HAYKOBI[IB HEMAE.

[lo3uTuBHUM MOMEHTOM € mnoJioxkeHHs [{uBinbHOrO KOJEKCY [1],
['ocnomapcbkoro kojekcy Ykpainu [2] mpo JOTOBIpHY CBOOOdY, a TaKoX
3arajJbHUX TIOJIOKEeHh MPO TIOCIYTH Ta JOoroBipHe mpaBo. [Ipore uwnHHE
3aKOHOJIaBCTBO HE MICTUTh MPABOBOI MOJIEN1 JJIsl PETYJIFOBAHHS BITHOCHH L1010
HaJaHHS IOPUIUYHUX MOCTYT 3 YpaxXyBaHHSIM iX BIIMIHHUX OCOOJIMBOCTEH.

B cydvacHiii rOpuIMYHIN Haylll ICHy€ 3HayHa KUIBKICTh POOIT MI0J0
OKpEMHUX BHUJIIB JOTOBIpHUX 3000B’s3aHb 3 NPUBOAY HAJAHHSA IOCHYT:
MEJIUYHHUX, OCBITHIX, MOCEPEIHUIIBKUX TOIIO. [IpoTe y BITUM3HAHIN MpaBOBIid
JiTepaTypl HE Ma€ IPYHTOBHUX HAYKOBUX Ipallb 3 BUCBITICHHS OCOOJIMBOCTEM
JIOTOBOPIB TIPO HAJaHHS KOMIUIEKCHOTO HOPUANYHOTO OOCIyrOBYBaHHS,
OCKUIbKH Ha CHCTEMHOMY Pi1BHI ITpo0JieMa 1151 paHillie He JOCTIKyBaach.

JIoroBip  KOMILJIEKCHOTO  IOPUAMYHOTO  OOCIyroByBaHHS CyO’€KkTa
rOCIOJapIOBaHHs HEOOX1IHO PO3IJIAATH Yy SKOCTI 3MIIIAHOTO JIOTOBOPY, IO
MICTUTh €JIEMEHTH JOTOBOPIB BIAIUIATHOIO HaJaHHS MOCIYT, JOPYYEHHS,
TIPSy, BIAHOCHO PHU3UKY HEJOCSITHEHHS OakaHOTro ISl  JOBIPUTEIS
pe3ynbTaTy (HeHaJaHHs a00 HEHaJIS)KHE HaTaHHS TPABOBOI JIOTTIOMOTH).

[Ipu ropunnuHOMyY OOCITYTOBYBaHHI IIPOJAETHCA HE CaM pe3yJibTaT, a i,
AK1 J10 HbOTO Nipu3Benu. Ciij MaTu Ha yBasl, [0 NeBHA i a00 0e3/isIbHICTS 3
HaJaHHS IOPUJIUYHOI MOCIYTH MOXE CTBOPIOBaTH ab0 OyTH omocepenkoBaHa
MEBHOI0 MaTepialibHOI P144l0, HAMPUKIIAJ, MEIUYH1, TOTeIbHI ociayru. OHaK
JIUIIIEe Y TOMY BUMNAJKY, KOJIU TaKUi pe3yJsibTaT € HEB1J €MHUM a00 3aCTOCOBaHA
plu € HeoOXigHOW i1 BUMHEHHS, BJaCHE, CaMOi 3aMOBJIEHOI il abo
JUSJTBHICTIO BUKOHABIIS,, — TaKl BIIHOCUHU € TaKOX MPEIMETOM JOTOBOPY IPO
HaJaHHA nocuyr [3, c. 765].

3BakalouM Ha BHUKJIAQJCHE MOXXHA 3pPOOMTH MOMEPEaHIM BHUCHOBOK, IIO
MIPEAMETOM JIOTOBOPY KOMIUIEKCHOTO OPHIAMYHOTO OOCITyTOBYBaHHS Cy0’€KTa
rOCTOJapIOBaHHs € il 100 HaJaHHS KBai(IKOBAHOI IOPUIUYHOI JOTIOMOTH
(B TOMY YHCI HaJaHHS BIAMOBIAHUX KOHCYJIbTAIlld) Ta y MPEICTaBHUIITBI
1HTepeciB 3aMOBHUKA (KJIIEHTA) Y CY/l Ta IHIIUX OpraHax.

KBanigikoBaHa ropuidyHa JOMOMOTa XapaKTepU3y€eThCA HE JOCSITHEHHIM
KOHKPETHOTO pE3yJIbTaTy, a IIOBUHHA BHU3HAYATUCA CaMUM IIPOLIECOM 11
HaJIaHHS, a caMe€ TUM, HACKLIbKHU 3a (D)OPMOIO 1 3MICTOM JIIsUIBHICTh 0COOH, sIKa
HaJa€ OPUANYHY TOCTYTY, HallpaBJIeHa HA JTOCATHEHHS 0a)XaHOTO JJIsl KIIi€HTa
pesyabrary. lle mposiBisieTbess y TOMy, m0: 1) ocoba, sika Hajlae OPUIUYHY
MOCIIYTYy, HE Ma€ IpaBa JOMYCKaTH IOPUJANYHI IIOMIIKY; 2) B YMIHHI 1 OakaHH1
ocobOu, sika HaJa€ IOPUIWYHI MOCITYTH, 3HAXOJAUTH OOIPYHTOBAHI 1 CBO€YACHI
pIllIEHHSI, B KPEaTUBHOCTI MHUCJEHHS B HECTAHJAPTHUX CHUTyalisx; 3) B
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3M10HOCTSAX 0COOM, KA HaJa€ IOPUANYHI MOCIYTH, K nNpodecioHana YHHUKATH
bakTHYHUX (TEXHIYHUX ) TOMUJIOK [4, c. 140].

BiTun3HsiHe 3aKOHOMABCTBO Tiependayac BUHUKHEHHS MPaBOBIIHOCHH
IOJI0 HAJaHHS IOPUAMYHMX TMOCIAYT Ha MiACTaBl JIOTOBOPY Ta IMOCTaHOBU
MOCaJ0BOi 0COOM JIep>KaBHOTro opraHy. J[OroBipHI MNpPaBOBITHOCHUHH II0JI0
HaJaHHS OPUINYHUAX MMOCTYT BUHUKAIOTH HA MiJICTaBl JOTOBOPY — OPHINIHOTO
dakTy. [Ipumyckaerbcs, 110 CTOPOHH JJOTOBOPY CAMOCTIMHO BHU3HAYAIOTh 3MICT
BiZHOCMH MK co0oro. Ile TBep/)KEHHS HA3UBAEThCA ABTOHOMIEIO
BOJICBUSIBIICHb. BOHa BUABISIETHCS Yy 3JaTHOCTI OCOOM Ta HAsIBHOCTI Yy Hel
MOKJIMBOCTI, YKJIQJIal0Yu JOTOBIP, CaMOCTIMHO (OpMyBaTH 1 BUSIBJISITA CBOIO
BOJIIO JI0 BHHUKHEHHS Ha3BaHUX MpPaBOBINHOCHH. CTOpOHAM HAJaHO TaKOX
MOXJIMBICTh BHOOPY MIXK JEKUIBKOMa BaplaHTaMH TIOBEIIHKA B MeEXkax,
YCTAaHOBJIEHUX 3aKOHOM. HasBHICTP BUIBHOIO BOJIEBUSIBICHHS CYO’ €KTIB 0
YVKJIAJCHHS TIPABOBIJHOCHH [Ia€ IMJACTaBM KOHCTaTyBaTH WCIIO3WTHBHICTH
TaKUX MPaBOBITHOCHH.

B cdepi rocnogapchkoi AisSIBHOCTI JOTOBIP KOMILIEKCHOTO FOPUINYHOIO
0o0CnyroByBaHHs Cy0’€KTa TOCIOJApIOBaHHS Ma€ BaXKJIMBE 3HAYEHHS, BIH
CIIPSIMOBaHUN Ha MPABOBUU CYMHPOBIJ MISUIBHOCTI CY0’€KTIB rOCIIOJapIOBaHHS,
gKa B KIHIEBOMY pPaxXyHKy Ma€ Ha METI BUKOHAHHsS IUIAHOBHX 3aBIaHb 1
JIOTOBIpHUX 3000B’s3aHb. CyTTEBa POJib B BUPILIECHHI [IUX 3aBJaHb HAJIEKHUTH
came mpodeciiiHiii MpaBoBid poOOTI, €PEKTUBHICTH SKOI B HEMalid Mipi
3QJIEKUTH BiJI TOTO , HACKUJIbKHU YiTKO periaMeHTOBaHI1
BHYTPIIIHBOTOCIIOAAPCHK] BIAHOCHHHU B KOKHOMY CYO’€KTI TOCHOJIapIOBaHHS,
HACKUJIbKM y3ro/)KEHO OpraHi30BaHa AisJIbHICTh M0 YKIIAJICHHIO JIOTOBOPIB Ta iX
BUKOHaHHIO |5, c. 7].

Crni 3ayBakKuTH, 110 y CyO’€KTaX TOCIOApIOBaHHS OCHOBHI OOOB’SI3KU
M0 OpraHi3allii JOroBipHOi poOOTH 1 KOHTPOJIO 3a ii 3AIHCHEHHSIM SIK MPaBUIIO
MOKJIAZIEHO Ha IOpUIWYHY cioykOy, Mpo 1o 3a3HadyeHo y 0. 11 3arampHoOro
MOJIOXKEHHS MPO IOPUIWYHY CIyKO0y. BodeBuan, mo 3aiiMaTucs yKjiIagaHHSIM
JIOTOBOPIB, HECTH BIJAIMOBIAAIBHICTh 3a iX CBO€YACHE 1 SIKICHE O(OpPMIICHHS Ta
BUKOHAHHS TIOBHMHHI SK FOpUIAYHA cny>1<6a Tak 1 TI 94 1HII CprKTypm
OiApO3AUIH, K1 Oe3mocepeHhO 3B’s3aHI 3 OpraHi3alli€l0o BUPOOHUIITBA 1
peanizaliero IpoyKIii.

OcoONMBICTIO JIOTOBIPHOI pOOOTHM € Te, IO BOHA IIOBMHHA OyTH
3aCHOBaHA Ha JIOKAJbHUX HOPMAaTUBHUX aktax [6, c. 44]. 11 aktu, He
MOBTOPIOIOYUN 3araIbHUX TOJIOKEHB PO JIOTOBOPH, SKI MICTATHCS B YHHHOMY
3aKOHOJIABCTBI, JIO3BOJIATh BpaxyBaTH cHEIU(IYHI OCOOJMBOCTI 1 YMOBH
po0OTH CcyO’€KTa TOCHOJAPIOBAHHS 1 MOBMHHI BU3HAYaTH MEPENiK 1 QyHKIIT
CTPYKTYPHUX MIIPO3JUIIB, SIKI BEAYTh JOTOBIPHY pPOOOTY, BCTAHOBHUTH 3MICT
BUKOHYBAaHHMX TIPH I[bOMY JIiMi, MOPSIOK 1 CTPOKH iX 3IIMCHEHHS, 3aKpilUTH
CXEMHU TPOXOJIKEHHS JIOTOBIPHOI JOKYMEHTaIlii Ta ¢opMu 00JIIKYy BUKOHAHHS
JIOTOBOPIB, NIepeA0AUYNTH BIAMOBIAAIBHICTh, MPAIlIBHUKIB, iX MpaBa, 000B’I3KH
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Ta 1H. luMu JOKanbHUMH aKTaMU MOXYTh OYTHU TMOJIOKEHHS, CTaHAApTH,
THCTPYKIIIi, HAKa3H.

OTxe, NIACYMOBYIOYM BHUILEBHUKJIAJACHE, CIiJ 3BEpHYTH yBary Ha
HEOOXIHICTh  3aKpIIUICHHS MPAaBOBUX 3acajJ JOTOBOPY KOMILIEKCHOTO
IOPUJIMYHOTO OOCITYyTrOBYBaHHS CyO’€KTa TOCHOJAPIOBAHHS, 110 MOKPAIIUTH
OpraHi3ailito MpaBoBOi POOOTH, CHpsAMY€E i HA MPaBWIbHE 3aCTOCYBaHHS,
JOTPUMAHHS Ta 3amnoOIiraHHs HEBUKOHAHUX BUMOI 3aKOHOJABCTBA, I1HIIUX
HOPMATUBHUX aKTIB Cy0’€KTaMH TOCHOJAPIOBAHHS, iX KEpIBHUKAMU Ta
OpaliBHUKaMK i Yac BUKOHAHHS TOKJIAJEHUX HA HHUX 3aBJaHb 1
(byHKITIOHATEHUX 000B’ SI3KIB.
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HaykoBuii kepiBHUK: 3yeBa OkcaHa AHATOJIIBHA, KaHAUIAT IOPUJAUYHUX HAYK,
JOLIEHT KadeApu IMBUIBHOIO, TOCHOJAPChKOTO Ta €KOJIOTIYHOTo TIpaBa,
VYHiBepcUTEeTY MUTHOI CIIpaBU Ta (piHAHCIB
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MPABOBI 3ACAIM ONNOJATKYBAHHS CIMEMHHUX
OEPMEPCBKUX I'OCIIOJAAPCTB

Kosepro IOnis Anopiisna

KaHouoam eKoHOMIYHUX HAYK, Ooyenm Kagheopu npasa, JIveiscvkuti
HAYIOHAILHUIL YHIBepcumen 6emepuHapHoi MeouyuHy ma 6iomexHoi02il iMeHi
C.3. Iicuyvkozo

PizHoBHAOM depMepCchKUX TOCHOAApCTB € ciMelHiI  (epMepChKi
rOCIOfapCTBa. IX iHCTUTYIIMHA (opMamizallis posmouanacsd 3 HPHHAHATTAM
3akony Ykpainu «IIpo BHeceHHs 3MiH 110 3akoHy Ykpainu «IIpo depmepcbke
roCIoJapcTBO» 100 CTUMYJIIOBAaHHS CTBOPEHHS Ta JIsUIBHOCTI CIMEWHHX
depmepcbkux rocmogapctBy  Ne 1067-VIII  Big  31.03.2016 p., skum
3aKOHOJIaBEI[b 3aKPIMKUB MOXJIUBICTh BEICHHS CIMEMHOTO (HepMeEPCHKOro
rOCIOJapCTBa y CTaTyCl IOPUANYHOI 0cO0M a00 (P13MUHOI OCOOU-TIATPUEMIIS 32
YMOBH, 110 B KWOro MIJNPUEMHUIBKINA isUIbHOCTI BUKOPUCTOBYETHCS MpAIls
YJICHIB TAKOT'O TOCIIOAAPCTBA, SKUMH € BUKJIFOYHO WICHH OJHieT ciM’T [1].

BigmoBimno g0 cr. 15 3akony VYkpainm «lIpo depmepcbke
rocro/IapCTBO» CIUIaTa MOJATKIB Ta 300piB € 000B’SI3KOM (HhepMEPCHKOTrO
rocroiapcTBa Ta oro wieHiB [2]. depmepchKi rocnoiapcTBa, y TOMY YHCHI 1 31
CTaTyCOM CIMEMHOTO, MOXYTh IlepeOyBaTH sIK Ha 3arajbHIi, TaKk 1 Ha
CIPOILEHIM CUCTEMI OTOJaTKYBaHHS.

3akonom VYkpainu «[Ipo BHecenHs 3MmiH 10 IlomatkoBoro kojaekcy
VYKpaiHu Ta JOESIKUX 3aKOHIB YKpaiHM IIOAO CTUMYJIIOBAaHHS YTBOPEHHS Ta
TsIIBHOCTI ciMeHuX depMepcbkux rocrnoaapcets» Ne 2497-VIII Big 10.07.2018
p. mopsg 3  IOPUAMYHUMH  0CO0aMH —  CLIbCHKOTOCIOJIapChKUMHU
TOBApOBUPOOHUKAMHU JIO YETBEPTOi TPYNU IUIATHUKIB €JUHOTO TIOJATKY
BIJIHECEHO TaKOX (I3UYHUX OCIO-TIANIPUEMIIIB, SKI TPOBAIATH ISUTBHICTD
BUKJIIIOYHO B MeEXax (PepMepCchbKOro rocmojapcTBa 3a YMOBHM BUKOHAHHS
CYKyHMHOCTI ~ TaKuX  BHUMOT:  3[IMCHIOIOTh  BUKIIOYHO  BHPOIILYBaHHS,
BIIFOJIOBYBAHHSI  CUICHKOTOCIOJAPCHhKOT  MPOJYKIli, 30UpaHHS, BHIIOB,
nepepoOKy Takoi BIACHOBUPOIIEHOT a00 BIJATr0/I0BAaHOI MPOAYKIIIL Ta ii Mpoaax;
MPOBaASATh TOCTIOAAPCHKY AISIIBHICTH (KpiM IMOCTa4aHHs) 32 MICIIEM MOJAaTKOBOI
aJpecu; He BUKOPHUCTOBYIOTh MpaIl0 HAWMaHUX OC10; wieHaMHu (epMepChKOTo
rocroapcTBa Takoi (p13UYHOT 0COOM € JIMIIe WICHH ii ¢ciM’1 y BU3HAYEHHI Y. 2
ct. 3 CimeitHoro koaekcy YKpaiHU; IUJIONIA ClLIbCHKOTOCHOJAPCHKUX YTijb
Ta/abo 3eMenb BOAHOTO (OHAY Y BJIACHOCTI Ta/ab0 KOPUCTYBaHHI 4YJICHIB
(dbepMepCchbKOro rocrnojapcTBa CTaHOBUTH HE MEHIIE JBOX T'€KTapiB, alie He
oinbire 20 rekrapis [3].

O6’ekTOM OMOJATKYBaHHS MJis TUIATHHUKIB €JUHOTO IMOJATKy YETBEPTOl
TPYIH € TUIOIIA CiIbChKOTOCIOIAPCHKUX YT1/Ib Ta/a00 3eMelib BOJHOTO (OH]TY,
110 TIepe0yBarOTh Y BIACHOCTI CLIILCHKOTOCTIONAPChKOr0 TOBAPOBUPOOHUKA ab0
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HaJaHl oMy B KOpPUCTYBaHHS, y TOMY YHCJIl Ha yMOBaX OpEHIHU, a 0a3oro
OMOJIaTKYBaHHS — iX HOPMAaTHMBHA TPOIIOBa OIiHKAa. PO3Mip cTaBOK MOAaTKy 3
OJIHOTO TE€KTapa CUILCHKOTOCIIOAAPCHKUX YTiJIb Ta/ab0 3eMeNb BOAHOTO (POHIY
T (EepeHITIOETHCS 3aIEKHO BIJT KQTEropii 3eMelib Ta X po3TalllyBaHHS.

BignoBiguo o 4. 1 cr. 297 TlomatkoBoro koAekcy YKpaiHU TJIATHUKU
€MHOTO TMOJATKy 3BUIBHSIIOTHCS BiJ OOOB'A3KYy HapaxyBaHHsS, CIUIaTH Ta
MOJIaHHSI MTOJJATKOBOT 3BITHOCTI 3 MOJIATKy HA MPUOYTOK MIMPUEMCTB, MOJIATKY
Ha J0XO0JIU (PI3UYHUX OCI0 y 4YacTHUHI JOXOAIB (00’€KTa OMOJATKYBaHHS), IO
OTpUMaH1 B pe3yJbTaTi rOCIOJAPCHKOI JISTIBHOCTI TUIATHUKA €IMHOTO MOJATKY
nepinoi - 4erBeptoi rpynu ($hizudHoi ocoOHu); MOJATKy HAa MalWHO B YaCTHHI
3€MEJIbHOTO MOJATKy 3a 3€MEeJIbHI  JIISHKH, [0 BHUKOPUCTOBYIOTHCS
IUIATHUKaMM  €JMHOTO  TOJATKy  Y€TBEpTOi  TIpynu  JJIg  BEACHHS
CTbCHKOTOCTIOIAPCHKOTO TOBAPOBUPOOHUIITBA;, PEHTHOI IJIATH 3a CIeIlialbHe
BUKOPHCTAaHHS BOAM IUIATHUKAMHU €JMHOTO TOJATKY 4YeTBepToi rpynu [4].
Peectpariiss k& ciMeHUX QepMepchkux TocmojaapcTB IiatHukamu [1/1B
B1/I0YBA€EThCS HA 3araJIbHUX T1JICTaBaX.

O4eBuHO, WIO JJs1 BEJIMKUX (PEPMEPChKUX TOCHOJAPCTB, fAKI B
KOpUCTYBaHHI MaroTh NoHaJ 100 rekrtapiB 3emelnb, OyTH ITJIATHUKOM €JIMHOTO
MOoJaTKy 4 TpyINu BUTIAHO Ta 3py4HO. Pa3oM 3 TWM, MUTaHHS OMOJATKyBaHHS
HEBEJIMKUX CTPYKTYp arpapHoOro MiANPHEMHHUIITBA MOTPEOy€e AOOIMpPaIfOBAHHS
Ta BAockoHaneHHs. [linTpumyemo mnosutito JI.b. 'matumun, mo: «CimelHi
dbepMepChKi TOCTOIapCTBA IOIIBHO BUIUIUTH B OKpEeMY S5-Ty Kiacu(iKaiiiHy
rpyny IUIATHUKIB €IMHOTO MojatkKy. OCKUIBKM JUIsl MPUBATHUX MIANPUEMIIIB
b13uyHUX 0c10 HEe € 000B’I3KOBOIO YMOBOIO BEJACHHS OyXTrajaTepChKOro OOJIIKY,
iM BapTyBajo 0 BCTAaHOBUTHU (PIKCOBAHY CyMy €IMHOTO MOJATKY 13 MPUB’ A3KOIO
70 MIHIMaJIBHOI 3apO0ITHOI IIaTH a00 MPOXKUTKOBOTrO MiHIMyMy. Kpim Toro,
Takl HEBEJIMKI CTPYKTYpH arpapHoro MIANPUEMHUIITBA HE MOXYThb OYyTH
wiatHukamu [IAB» [5, ¢. 172-173].

OToXx, arpapHi MATPUEMHUIIBKI CTPYKTYPH MOXYTh CAMOCTIMHO oOpaTu
HaWOUIbII TMPUUHATHY JUIsi ce0e CHUCTeMY ONOJATKyBaHHA: 3arajibHy 4YH
CIPOIIEHY, SKa 3aCTOCOBYETHCS 3 YpaxyBaHHSIM OOMEXEHb TPaHUIHOTO
pO3MIpy J0XO0AYy a00 HE 3aJeKUTh BiJI CYMH OTPUMAHOTO J0X0ay. OUeBUIHO,
10 JIsi CTUMYJIIOBaHHS TpaHC(OpMaIliiHUX MPOIECIB Ta CIPUSIHHS PO3BUTKY
CIMEMHUX  (epMepchKUX  TrOoCHmoAapCcTB  HEOOXIIHO Yy  MOJAATKOBOMY
3aKOHOJIaBCTBl AU(EPEHIIIOBATH IUIATHUKIB €IMHOTO MOAAaTKy 4 Tpynud Ha
IOpUIMYHUX OCI0 1 (I3UYHHUX OCIO-TIANPUEMIIIB Ta BBECTU JJIsI OCTaHHIX
(biKCOBaHY CyMy €IMHOTO TMOJATKY 13 MPHUB’SI3KOI0 10 MIHIMAJIBbHOI 3ap0OOITHOI
m1aTu a00 MPOKUTKOBOTO MIHIMYMY.

Jlitepartypa:
1. IIpo BHecenHs 3miH J0 3akony Ykpainu «IIpo depmepcbke
rocroIapCTBO» I[0JI0 CTUMYJIIOBAHHSI CTBOPEHHS Ta JISUIBHOCTI CIMEWHMX
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depmepchkux rocrnogapcTB : 3akoH Ykpainu Ne 1067-VIII Big 31.03.2016 p.
URL: https://zakon.rada.gov.ua/laws/show/1067-19#Text

2. Tlpo d¢depmepcbke rocnomapctBo : 3akoH VYkpainu Ne973-IV  Bin
19.06.2003 p. URL: https://zakon.rada.gov.ua/laws/show/973-15#Text

3. IIpo BHeceHHs 3MiH A0 IlogaTkoBOro Kojekcy YKpaiHu Ta JeIKUX 3aKOHIB
VYkpaiHu 11010 CTUMYJIOBAaHHS YTBOPEHHS Ta JISUIBHOCTI CIMEWHHX
dbepMepcbkux rocnoaapetB : 3akoH Ykpainu Ne 2497-VIII Bix 10.07.2018 p.
https://zakon.rada.gov.ua/laws/show/2497-19#Text

4. TlomatkoBuii komekc Ykpainm Ne2755-VI Bim 02.12.2010 p. URL:
https://zakon.rada.gov.ua/laws/show/2755-17#Text

5. Twarmmmna  JI.b.  IlepcmexktuBu  omojaTkyBaHHS  (epMEpPChKHUX
rocrojapcTBax. AKTyajdbHI MpoOJEeMH CcydacHOTO Oi3Hecy: OOJIIKOBO-
(d1HaHCOBUI Ta ynmpaBIIHCHKUM acriekTu: matepianu [ MixHapoaHOT HayKOBO-
MpaKTUYHO1 1HTepHET-KoHpepeHiii, 19-21 6epe3ns 2019 p. Y. 1. JIsBiB: JIHAY,
2019. C. 171-174.

CHHOCOBMU BIJYYKEHHSA YACTKH B TOB: HEJTOJIIKA
3AKOHOJABCTBA TA IVIAXHU TIOAOJIAHHA TPOBJEM

Macnosa Kamepuna Bonooumupiena
maeicmp, epyna I119-1m, YHisepcumem mumnoi cnpasu ma QiHancie

CTpiMKHi1 pO3BUTOK KOPIIOPATUBHUX MPABOBIIHOCHH B YKpaiHi MOTpedye
HaJIE)KHOI yBaru B YaCTHHI MPaBOBOi pErjlaMeHTallli TakKuX BiJHOCUH 3 OOKYy
3aK0oHOMaBI. J[OBOJII 4acTO HAasBHICTH JAMCIO3UII B HOpPMax 3aKOHOJ/IaBCTBA
ab0 iX HEOJHAKOBE 3aCTOCYBAHHS CTAlOTh MPUYMHOIO YHUCIEHHUX CYJIOBUX
CIIpaB y TOCTIOJAPCHKHUX CyJax 3 MPUBOY BH3HAHHS THX UM 1HIINX MPABOYNHIB
HETIVNCHUMHU.

ToMmy mpONOHYIO PO3TJISHYTH JETall Ta HIOAHCH B 3aKOHOJABCTBI, IO
CTOCYIOTBCSI TIPOLICTYPH BiAUYKEHHSI KOPIOPATUBHUX IpaB (a came 4YacTKH B
CTaTyTHOMY  KalliTaJli TOBAapUCTBA 3 OOMEXKEHOI  BIJAMOBIIAIBHICTIO),
HEJOTPUMAHHS SKUX MOKE€ MPHUBECTU O CYJIOBOIO OCKap:KEHHS AIMCHOCTI
TaKoro MPaBOYMHY 1 CKAaCyBaHHs JEp>KaBHOI peecTpallii Takoro NpaBOYMHY, a
TaKO JI0 YHUKHEHHS [TEBHOTO BUY BIAMOBIJATBHOCTI.

Binuy:xeHHs1 HechopMoBaHOI YacTKM y craTyrTHOMY KamitaJji. [licis
CTBOPEHHSI IOpUANYHOI 0co0m ([y1s mpukiagy BizbMemMo TOB — ToBapuctBo 3
00OMEXEHOI0 BIIMOBIJATBHICTIO), BIAMOBIIHO 10 4.1 cT. 14 3akony Ykpainu
«IIpo ToBapucTBa 3 OOMEXKEHOIO Ta JOJATKOBOIO BiJIMOBIAAIBHICTIO» KOXXEH
YYaCHUK TaKOTO TOBAPUCTBA Ma€ BHECTU CBiM BKJAJ JO CTATyTHOTO KamiTalty
IpoTATOM 6 MICAIIB 3 IaTH JepKaBHOI peecTpaliii ToBapuctsa [1]. BianosigHo
mo 4.3 ct. 21 3Y «IIlpo TOB 1 T/JB» yuyacHHMK TOBapucCTBa Ma€ IPaBO

61



BIIYYKUTH CBOIO YaCTKy (JaCTHHY YAaCTKM) y CTaTYTHOMY KamiTaji JIUIIe B TIH
YacTHHI, B SIKiil BOHa € orutadeHoro [1]. Takum 4MHOM, 3aKOHOAABCTBOM YITKO
BCTAHOBJIEHO 3a00pOHY BIJUYKEHHS HEC(OPMOBAHOI YACTKH Yy CTAaTYTHOMY
KamiTajal ToBapucTBa. BimoMocTi mpo ¢opMyBaHHS CTaTyTHOTO KamiTaily
TOBAapUCTBA YYACHUKAMH MICTATHCS Y OAHKIBCHKIM BUIIUCLI 3 pO3PaxyHKOBOIO
paxyHKy, TOMy TOBapMCTBO B 0CO01 CBOiX OpraHiB YIPaBIIIHHS MOB1JIOMIICHE
po ¢GakT GopMyBaHHS yYaCHUKAMH TOBapHUCTBA CBOiX 4acTOK. BiamoBiaHO 70
3akony Ykpainu «lIpo nepkaBHy peecTpaliio HOPUAUYHUX OCIO0, (PI3UUHUX
OCIO-TIAMPUEMITIB Ta TPOMAACBKUX (OPMyBaHb» BIJOMOCTI MpO CIUIATy
y4aCHUKaMH TOBapHUCTBA HE BXOJSATh JI0 BUUEPITHOTO MEPENIKY JOKYMEHTIB, SIKi
BUMAraloThCsl JE€pP)KaBHUM PEECTPATOpOM JUJIsi TMPOBEACHHS  Jep KaBHOI
peecTpallii BiIUy>KeHHSI YaCTKH Y CTaTyTHOMY KariTaui ToBapuctsa [2]. Tomy y
pa3l mpua0aHHS TOKYIIIEM HEOIIaYeHOI YacTKM y CTAaTyTHOMY KamiTai
TOBApUCTBA, JOTOBIP BIAUYKEHHS HEOIUIAYEHOI YACTKH 3a IO30BOM CTOpPIH
JOTOBOPY UM CaMOT'0 TOBAPUCTBA MOYKE BU3HABATHUCS HEMIMCHUM, SIK TAKHM, 1110
He BianoBigae BumoraM 4.1 cr. 203 [{uBinbHOTO KOJEKCy YKpaiHu: «3MICT
NpaBOYMHY HE MOXeE cyrnepeduTH 1nboMmy Kopekcy, IHIIMM akTaMm IUBUIHHOTO
3aKOHOJ/IAaBCTBA, & TAKOXK 1HTEpecaM JIep>KaBH 1 CyCHUIbCTBA, KOr0 MOpaJbHUM
3acagam» [3]. Bapiantu BupimenHs mnpoosiemu: 1) MOXIUBICTE yCyHEHHS
NOpPYIIEHHS, TOB’S3aHOT0 3 HECIUIaTOI0 YYaCHUKOM CBO€1 YacTKH. SIKIIo
3000B’s13aHHS MO0 CIJIATH YaCTKU Oyje BUKOHAHE BIPOIOBXK BCTAaHOBIICHOTO
3aKOHOJIaBCTBOM  CTPOKY TICJA YKJIQJA€HHS JOTOBOPY TIPO  BIUY>KEHHS
HEOIJIaYe€HOI YaCTKH, TO MPaBOBI IIJICTAaBU Uil BU3HAHHS HOTO HEIIMCHUM
BIANAAAI0Th, OCKUIBKM IIpaBa TOBApUCTBA Ha OJEp)KaHHSA BKIALy He
nopyuyTtbes. 2) BHeceHHs 1m0 miepeniky JOKYMEHTIB, $KI HaJarOThCs
JIEp>)KaBHOMY PEECTPATOpPY Y pa3l KyHiBII-MPOAAKY YACTKH Y CTaTyTHOMY
KarmTai, TOKYMEHTIB, 1110 TMATBEP/HKYBAIM O OIIaTy YYaCHUKOM CBO€1 YAaCTKH Yy
CTaTyTHOMY KarliTaJIl.

IlepeBa:xHe mMpaBo y4yacHUKa ToBapuctBa. BianosigHo ao cr. 20 3Y
«IIpo TOB i1 T/IB» yyacHUK TOBapHCTBa Ma€ NEPEBAKHE MPABO HA MPUJOAHHS
YacTKM (YACTUHM 4YACTKH) IHIIOTO YYaCHHKAa TOBApPUCTBA, IO MPOJAETHCS
TpeTi ocobi. YYaCHUK TOBApUCTBA, SKUM Ma€ Hamip MPOJATH CBOIO YACTKY
(4acTMHY 4acTKH) TPETid 0co01, 3000B’s13aHUN MUCHMOBO MOBIJIOMHUTH IPO 1I€
IHIMX YYaCHUKIB TOBapHUCTBA Ta MOIHGOPMYBATH MPO IIHY Ta PO3MIP YaCTKH,
IO BIIUYKYETHCS, 1HIIN YMOBU TAKOTO MPOJaXy. SIKIIO >KOJEH 3 y4acCHHUKIB
TOBapucTBa nmpoTaroM 30 AHIB 3 JaTU OTPUMAHHS MOBIJOMJIEHHS MPO HAMIP
y4YacHUKa MpOAAaTH YACTKYy (YaCTHMHY 4YacTKH) HE MOBIJOMHUB MHCbMOBO
y4YaCHUKA, KWW MPOJA€ 4acTKy (YaCTHHY YacTKH), MPO HaMip CKOPUCTATHUCS
CBOIM TEPEBAXHUM IIPaBOM, BBAXKAETHCS, IO TAKWWA YYaCHUK TOBAPHCTBA
HaJaB CBOIO 3rofy Ha 31 JeHb 3 AaTH OTPUMAaHHS MOBIIOMJICHHS, 1 TaKa YacTKa
(JacTHA YacTKH) MOKe OyTH BITUyKeHa TpeTi ocobi Ha ymoBax, siki Oynau
MOBIJJOMJICH] y4acHUKaM ToBapucTsa [1]. JlaHa mpoiieaypa € JOBroTpUBajomo i
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TaKolo, IO TMO030aBJii€ OTPUMAaHHS JOCTOBIpHOI 1H(OpMaIi BiJ y4YacHHKa
TOBApUCTBA MPO MOro CTaBJIEHHA O peaji3allii CBOro MepeBaKHOIo MpaBa Ha
KYIIBIO YacTKH, OCKUIBKA THChbMOBE IIOBIJOMJICHHS HaBMHUCHO abo 3
HE3aJIeKHUX B1J] BIJIIPABHUKA TPUUYMH MOKE HE JIUTH 110 ajipecaTta. Sk BapiaHT,
YYaCHUK, SIKMM BIAMOBISIETHCS BiJ pealii3allii CBOTO NEPEBAXKHOTO MpaBa Ha
KYIIBJIKO YacTKU, MOXE€ MIANUCAaTH Yy HOTaplyca 3asBy IIpO BIAMOBY BIJ
peanizaiii CBOro TMEPEBAXHOIO0 IpaBa Ha KymiBawo. Takudl MNOpsSAOK
nependoavenuidi n. 5 Ilopsaky BYMHEHHsS HOTaplalibHUX il HOTaplycaMu
VYkpainu [4]. Taka 3asgBa MOoxe OyTH BUKIJIaJIeHa HA OKPEMOMY CTaHAAPTHOMY
Ol7loMy apkyIIi Tamnepy 3 OJHOYACHOIO PEECTPAIlEl0 B KypHalIl peecTpartii
BXIJTHUX JTOKYMEHTIB a00 Ha CIelialbHOMY OJIaHKY HOTapiaJbHUX JOKYMEHTIB
(3a OaxxaHHAM 3a3HAayeHOTO ywacHuka). lle, mo-mepie, eKOHOMUTH Yac Ha
OTPUMAaHHS BIJ] yYaCHMKA BIJIMOBIJI CTOCOBHO BIJIMOBHM BIJ peanizailii Horo
MEPEBAXHOTO TMpaBa YW 3TrOJQy Ha TEBHI YMOBH TMPOJaXy, a TO-Ipyre,
YHEMOXKJIMBIIIOE BHUMOTY YYacHHMKa (KM HaJaB BIAMOBY BIJ peami3ailii
MEPEBAXHOTO TMpaBa Ha KYMIBIIO YacTKH) B CYJAOBOMY TIOPSIAKY TIPO
NEepEeBEICHHST Ha HBOrO IMpaB 1 OOOB’S3KIB TOKYIIIS YacTKH, OCKUIbKH
NepeBaKHE TMpPaBO TAaKOro YyyacHMKa He Oyio mnopyueHuM. Tomy st
YHUKHEHHS MOKJIMBHX CYJIOBUX CHOpIB B NMUTAaHHAX peaizallii ydyacHUKaMu
CBOTO MEpPEeBaXXHOTO IpaBa, MOLIILHUM Oyno O 3acTOCyBaHHS NPOLELypH
BIJIMOBM y4YacHUKa BiJ] pealii3allii MepeBaKHOrO IMpaBa MUIAXOM IiIMHUCAHHS
BIINOBIJTHOI HOTapiajabHO1 3asiBU. BHKOpUCTaHHS Takoi mpoueaypu Oyno O
JIOpPEYHE 1 Yy BUIMAJIKaX, KOJIU YacTKa MPOJIA€ThCSl HE TPETI 0cO0l1, a IHIIOMY 3
y4JacHUKiB, ampke Mexadizmamu cT. 20 3V «IIpo TOB 1 T/IB» He nependadyeHo
3aXMCTy MIpaB YYaCHUKIB TOBAPUCTBA, KOJIU YaCTKa MPOJAETHCS KOMYCh OJTHOMY
3 iX yncna. TakoK 3aKOHOM HE BUPIIIEHO MUTaHHS 00XOJy 3aKOHY Yy BUIJISII
YKJIQJIEHHSI JOTOBOPY MIHM UM JIOTOBOPY JapyBaHHS YacTKU 3aMiCTh JOTOBOPY
KYIIBII-MIPOJAXY.

Buxin 3i ckiaany yyacuukiB ToBapucta. Crarrero 24 3V «lIpo TOB 1
TJIB» nependaueHo mpolieaypy BHUXOJY y4YacHUKa 3 ToBapucTBa. Tak, aiis
YY9aCHHUKA, 4aCcTKa SKOTO Y CTaTyTHOMY KariTajxl TOBapUCTBA CTAHOBUTH MEHIIIC
50 BIACOTKIB, € MOXJIMBUM BHUXIJl 3 TOBApUCTBA y OyIb-sIKMM Yac 6€3 3rojau
IHIMUX y4dacHUWKIB. JIyis yyacHuka 3 yacTtkoro 50 1 Ouibliie BiJICOTKIB, 3rojia
IHIUX yYacHUKIB € 000B’s13k0BOIO [1]. Takum dmHOM, 3aKOHOAABIIEM CaMUM
CTBOPEHO MOXJIMBICTh PO3MOBCIOKEHHSI «CIUITYUX» TOBAPUCTB, OCKUIBKH
AKIIO Y CKJIaJl YYaCHUKIB € JIEKUIbKa OC10, KOXKEH 3 SKHUX BOJIOJIE YaCTKOKO
Meniie 50 BIJICOTKIB, BIH MOXE BUHTHU 31 CKJaJay, HE MOBIJIOMIISAIOYHU Hi
TOBAPUCTBO B 0COOI OpPraHiB yHpaBJiHHS, HI 1HIIUX YYaCHUKIB. A Jep>KaBHUI
peecTpaTop He 3000B’sI3aHUN MEPEBIPATH Cy0’ €KTHUM CKiaj TOBapucTBa. Tomy
NUTaHHA 0€e300JIICHOTO BHUXOJly YYacHUKa 3 «IPOOJIEMHOr0» TOBapHUCTBA
KOIHMM YHWHOM HE OOMEXEHO 3aKOHOJABCTBOM YKpaiHu. Sk MOXIMBUN
HACJIIOK — BUKOHABYMI OpraH TOBAPWCTBA, SIKUWA MPU3HAYAETHCS 3arajlbHUMU
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300pamMu y4acHUKIB ToBapucTBa 1 kBopymoMm 50% + 1 rozoc, 3anuinaerscs 0e3
aJbTEPHATUBY 3BIJILHECHHS 1 T/I.

3acraBa kopmopatuBHux mnpab. 3Y «lIpo TOB i1 TIAB» y ct. 22
BU3HAYA€ MOPSATOK 3BE€PHEHHS CTSATHEHHS Ha YaCTKY 13 3aIy4YEHHSIM BUKOHABIIA,
MpOoJaKeM YacTKH Ta Tepeaadeto Tpoliel KpeauTtopy. AJbTepHATHBHI
MEXaHI3MHU CTATHEHHsI YaCTKH, SIKI HE BUMAaraloTh ydacTi Cyay Ta BHKOHABIIS,
BiACYTHI B 3aKOHi. IX MoxHa 3Haiitm B 3axoni «IIpo 3abe3leyeHHs BUMOT
KPEIUTOPIB Ta PEECTpAIlit0 OOTSKEHb» [5], AKUWA J03BOJIAE KPEIUTOPY
OTpHUMAaTH 3aCTaBy y BJIACHICTh uu npojatH ii (ctarti 29, 30). Camoi HassBHOCTI
HOPM HEJIOCTAaTHHO — BAXKIIMBO PO3YMITH NMPAKTUYHICTh MEXaHI3MY CTSTHEHHS.
Came Ha eTarni CTATHEHHSI MOXYTb MPOSIBUTHUCS OCOOJIMBOCTI KOPIMOPATUBHOTO
3aKOHOJIaBCTBA, HE BpaxoBaH1 s Iiiel 3actaBu aHi B 3Y «IIpo TOB 1 T/IB»,
ani B 3Y «lIpo 3abe3nedyeHHs BUMOT KPEAUTOPIB Ta PEECTPAII0 OOTIKEHBY.
BpaxoBytoun crienudiky o0iry 4acTok, mepexiJ Mpas 10 HOBOTO BJIACHHKA HE
MOXXHa Ha3BaTH IMOBHOI[IHHUM 0€3 BII0OpaxkeHHs B peecTpl. Bimomocrti
PEECTPY BBAXKAIOTHCS JOCTOBIPHMMH, TOMY 3a 3arajlbHAM TPAaBUIOM iX
JOCTaTHBO JIJISl MIATBEPIKEHHSI CTaTycy ydacHuka. s peectpailii moTpiOHO
opopMIIIOBaTH aKT MNpuUMaHHS-Tiepenaydl yactku. Lle mnpusBoguTh [0
«BodakTOpHOI aBTeHTU(]IKAIlIT» YUaCHUKA — MIAMHUCAHHS CIIOYAaTKy JOTOBOPY,
a TIOTIM aKTa. 3 BUKOHAHHSM I[1€1 BUMOTH HE BUHUKAE TPOOJIEM, SKIIO JOTOBIp 1
aKT MANUCYIOThCS oAgHO4YacHO. [IpobiaeMu MOXyTh BUHUKHYTH, SIKIO Il JBa
MIJIMUCAaHHA PO3IPBaHl B 4aci, sIK y BUMAJAKY 13 3acTaBoto. CrioyaTKy CTOPOHHU
VKJIaJIal0Th JOTOBIP 3 YMOBaMU PO MEpPeXiJl YaCTKU BHACIIJOK CTATHEHHS, a B
MaiiOyTHbOMY TOBWHHI MIATBEPAUTH TMepexia 4acTku akTom. Iliamucatu akt
MarTh HaOyBad 1 BITUY)KyBad pa3oM, TOMY OOp)KHMK MOJK€ BILJIMBATH Ha
MOMEHT i7eHTU(diKaIlli HOBOTO BJIaCHHUKAa B PEECTPl, HE MIANMUCYIOUM aKT.
3aKOHO/ABCTBOM  YKpaiHM HE BpaxoBaHO [JlaHy OCOOJMBICTH  IpHU
3ampoBaKEHHI OPOPMIICHHSI aKTIB MpPUUMaHHS-TIEpe/iadl YacTKU. SIK BapiaHT,
BI/IKJIaJJajlbHa OOCTaBMHA — yMOBa JIOTOBOPY, 3a SIKOKO IPaBO BIACHOCTI Ha
YJacTKy Mepelie 3 MOMEHTY MiINMHUCAHHS aKTa MpUUMaHHSI-TIepeaadl JacTKHU.
k1o OOpKHUK OyJie YXUIISATUCS BiJ MiJMUCAHHS aKTa, BIH MEPEHIKOKATUME
HACTaHHIO OOCTaBMHU 1 B cuiy cT. 212 [[uBIIbHOTO KOJEKCY MOXKHa Oyjie
BBaXKaTH, 1110 BOHA HacTaia. Ajie HaAIHHICTh [ILOTO CIIOCO0Y MOYHA IMOCTABUTH
mig cyMmHiB. [lo-mepie, CHipHOW € BIAMNOBIAHICTh TaKOi BiAKIAMadbHOI
0o0CTaBMHU 3aKOHY, a/pke 0O0CTaBMHA HE Mae 3ajekaru Bija cTopiH. [lo-nmpyre,
HaBITh SIKIIIO BBAXATH, 1110 0OCTaBMHA HACTAJIa B CHIIY 3aKOHY 1 aKT BBXKAETHCS
MIANMCAaHUM, YW BHU3HAE€ Take IIJAMNUCAHHSA JIep)KaBHUM  peecTtpartop?
ManoiimoBipHo. TakuM 4YuHOM, mpoOJeMa TMOJsrae B TOMYy, 1O B
3aKOHOJIaBCTBI BIICYTHIM MEXaHI13M BIAUYKEHHS YACTKH Y CTATYTHOMY KaIliTal
TOBApPUCTBA K CIOCIO 3a0e3MeueHHs BAKOHAHHS 3000B’s13aHHS OOpKHHKA.

TakuMm 4MHOM, OOI3HAHICTH B HEJOJIKaX 3aKOHOJABCTBA JIa€ YYAaCHUKY
TOBapHCTBa a00 3aIlikaBJeHIM 0cCO01 «MiCIle JUIsi MaHEBPY», SKUM MOXKe
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NPU3BECTH J0 YHUKHEHHS MEBHOTO BUAY BIAMOBIAANIBHOCTI (SIK B CHUTYyaIlll 3
BHXOJIOM 31 CKJIaJly YYaCHUKIB TOBApMCTBA 3a 3asBOI0, UM y BUIIAJIKY 3aCTaBU
YaCTKU Y CTaTYTHOMY KariTajial TOBapucTBa) ad0 10 HAABHOCTI Cy/I0BOTO CIIOPY
PO BU3HAHHSI MPABOYMHY HEAINCHUM, 10 MOKE MOTATTH 32 COOOI0 CKaCyBaHHS
MPOBEJICHOI JIEP>KaBHOT peecTpallii (SIK y BUNAJKY 13 MpojaxeM HechOpMOBAHOI
YaCTKH y CTaTyTHOMY KamiTaal a0o MOPYIIEHHs IEPEBAKHOrO MPaBa yYaCHHUKA
ToBapucTBa). Tomy nJis 3MEHIIEHHS KUIBKOCTI MOJIOHMX CHUTYaIlii,
KOpPIIOPAaTUBHE 3aKOHOJABCTBO YKpaiHU Mae OyTH YJOCKOHAJICHE B YacCTHHI
3aMIHM HasSBHOI JUCTO3MUIII Ha IMIIEPAaTHBHI HOPMH, SKI O HE JaBaJlH
3aIliKaBJIEHUM 0c00aM YHUKHYTH BIJAMNOBIJATLHOCTI a00 MOPYUIMTH IpaBa
3aKOHHUX YYaCHUKIB TOBAPUCTBA.

Jlitepartypa:
1. IIpo ToBapucTBa 3 OOMEXKEHOIO Ta JI0JJATKOBOIO BIAMOBIIATILHICTIO: 3aKOH
VYkpainu Big 06.02.2018 Ne2275-VIII  [EnektponHuii pecypc]: Pexum
noctymny: https://zakon.rada.gov.ua/laws/show/2275-19#Text
2. Tlpo nmepxaBHY peecTpalliio PUANIHUX 0Ci0, PI3UIHUX OCIO-ITIAIPUEMIIIB
Ta TpPOMaAChKUX (opmyBaHb 3akoH VYkpainu Bix 15.05.2003 Ne755-IV.
[Enextponnuit pecypc]: Pexum moctymy: https://zakon.rada.gov.ua/laws/
show/755-15#Text
3. HuBineHuii komekc Ykpainu: Kopexkc VYkpainu; 3akon, Kopekc Bif
16.01.2003  Ne435-1V  [EmektponHuut  pecypc]:  Pexum  goctymy:
https://zakon.rada.gov.ua/laws/show/435-15#Text
4. Ilpo 3arBepmxenHs [lopsaky BUMHEHHS HOTapiaJIbHUX 1M HOTaplycamu
VYkpainu: Hakaz MinictepctBa toctuilii Ykpainu; Ilopsmok Big 22.02.2012
No296/5 [Enextponnuii pecypc]: Pexxum poctymy: https://zakon.rada.gov.ua/
laws/show/z0282-12#Text
5. Ilpo 3abe3neueHHs] BUMOI KPEIUTOPIB Ta PEECTPAIII0 OOTSXKEHb: 3aKOH
VYkpainu Big 18.11.2003 Nel255-1V [EnextponHnuii pecypc]: Pexum goctymy:
https://zakon.rada.gov.ua/laws/show/1255-15#Text

HayxoBwuit kepiBHuK: 3yeBa OkcaHa AHaTOJIiBHA, KAaHAUAAT IOPUIUNYHUX HAYK,
JIOTIEHT, Y HIBEPCUTET MUTHOI CITpaBH Ta (h1HAHCIB
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IIpaBo iHTe/JIeKTYaJbHOI BJACHOCTI Ta oro 3axuct. Inpopmauniiine npaso.
Indgopmaniiini TexHoJIOTII

PELIENIT CTPAB I iOr0 MICLE CEPEJ] OF’€EKTIB
IHTEJEKTYAJIbHOI BJACHOCTI

Tumowyyxk Anacmacisa Bimaniiena
cmyoeumka puduuHo2o gaxyrememy, Hayionanvroco asiayitinozo
yHigepcumemy, m. Kuis

B Ham yac My 06ayMMoO aKTMBHHUI PO3BUTOK KyJiHapHOI cdepu, Ie
MPOCIIIKOBYETbCSI Y 30UIBIIIEHHI KUIBKOCTI BHUITYCKY KHHUT 3 peIenTaMH,
BUXOJIOM Ha Tejle0ayeHHsI KyJIIHAPHUX MIOy Ta TMOIIUPEHHS B COLIAIBHUX
MepeKax aKayHTIB 13 HAaPI3HOMAHITHIIIUMHU CIIOCOOAMU MPUTOTYBAHHS CTPAB.
Mano XTO 3 Hac 3aMUCIIOETHCA, Oepydd dYEpProBHM peUeNnT CTpPaBH 13
BUIIICTIEPEPAXOBAHUX JDKEPEN, IO MOXXJIMBO BIH B IO JX XBUJIMHY CTae
IIPaBOIOPYIIHUKOM B 00JIacTi MpaB iHTEIEKTyalbHOI BiiacHOCTI. [1[06 B 1ibomy
po3ibpatu IS TOYATKy HEOOXIJHO 3’sCyBaTH UM B3arajli perenT CTpaB
HAJIEKUTH 10 [IUX 00’ €EKTIB.

Skimo mnpoaHali3yBaTH BCl HOPMATUBHO-TIPABOBI aKTH JaHOI cdepu
mpaBa, TO MU TOOAYMMO, [0 HE ICHY€ YITKOTO BHU3HAYCHHS MOHSTTS «PELENnT
CTpaB» 1 IEBHOI'O MEXaHI3My PEryJIOBaHHS BIJHOCHUH, SIKI 3 HUM MOXYTb OyTH
MOB’si3aHHI. /{711 BU3HAUYE€HHS! TPAaBOBOi MPUPOJIU, HEOOXITHO BpaXOBYyBaTU Te€,
IO BUKJIAJEHHS pELeNnTy Moxe OyTH CaMOCTIMHHUM pe3yJIbTaTOM TBOPYOl
nisibHOCTI. JlaHA TBOPYICTH MOXKE TPOSBILSITUCA Y Ha3Bl ab0 BHKJIAJEHHI
npoliecy MPUTOTyBaHHS K0 BIAOYBCS 1ed MPOSIB, TO MH OTPUMYEMO
JTEpaTypHUN TBIP, Y AKOMY BUKJIQJICHO PELIETIT CTPABU 1 AKUH € TOBHOI[IHHUM
00’€KTOM aBTOpChKOro mpasa. BiamnosigHo a0 m.1, 4.2. cT. 8 3akoHy YKpaiHu
«IIpo aBTOpCchKE MpaBO 1 CYMDKHI MpaBa» OO0 €KTOM aBTOPCHKOTO IIpaBa
BHUCTYMAE SIK MUCbMOBUM, TaK 1 yCHUI JiTepaTypHuit TBip [1]. ToO6TO penentypa
MIPUTOTYBAHHSI CTPABH, SIKa € PE3yJIbTATOM TBOPYOI AiSTILHOCTI aBTOpa MOBHHHA
pO3TIsAaTUC SIK  JIITepaTypHUM TBIp 1 OYTHM TOBHOIIIHHMM 00’ €KTOM
aBTOPCHKOTO MpaBa.

BaxxnuBe nmuTaHHA Ha MPAKTUIl TPUAUIIETHCS OXOPOHHI JAHOTO 00’ €KTA.
Peectpartii sk iTepaTypHHi TBip B AaHINA cUTyallli Oyae miajasraTd JOKYMEHT,
SAKUW MICTUTh PELENTYpPy Ta TEXHOJIOTIYHA KapTa, SAKa CKJIAJAEThCS 3 OMUCY
TEXHOJIOT1YHOTO TMPOIECy MPUTOTOBJICHHS. AJie BapTO MaM’ ATaTH, IO MPaBOBa
OXOpoHa Oy/ie TOMUPIOBATHUCS JINIIIE HA (OpMY BUPaKEHHS TBOPY Ta HE MOXKE
MOIIUPIOETHCS HA 1]1€1, MPUHIIUIHU, TPOLEAYPY, criocodu, koHuemniii. Tomy mija
3aXMCT MOTpAIUIsie JMIIE TEKCT ad0 TEXHOJIOTIYHAa KapTa, a HE CTBOPEHE Ha
OCHOBI BCHOTO IIOTO OJIFOJIO.
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Penient cTpaB mnpu yMOBI BIAMOBIZHOCTI Ha BCl BHUMOTH MOXHa
3aMmaTeHTyBaTH 1 B I[bOMY BHUIAJKYy BiH OyJie 3HAXOJIWUTUCS MiJ MATEHTHUM
3aXHCTOM Ta Oe3MocepeHbO BITHOCUTUCS JO OO0 €KTIB I1HTEIEKTYaJIbHOI
BiacHocTi. BinmoinHo o cr. 6 3akony Ykpainu «[Ipo oxopoHy mnpaB Ha
BUHAXOAM HAa KOPHCHI MOJEN» TpaBOBa OXOpPOHA HAMAETHCS BUHAXOMIY
(kOopUCHIM  MoOJeni), IO HE  CYNepeuuTh MOyOJIYHOMY  MOPSIKY,
3araJbHOBU3HAHUM MIPUHIIAIIAM Mopaii Ta BIJIIIOB1IA€ yMOBaM
MaTeHTO3JaTHOCTI [2]. YMoBaMM MaTEHTO3/ATHOCTI BHUCTYIA€ HOBU3HA,
BHUHAX1THULIBKUN pIBEHB 1 MPOMHUCIOBA NMpUIaTHICTh. [10 cTOCyeThCs HOBU3HU,
TO, 0€3YMOBHO, BOHa Ma€ OyTH HE aOCOJIFOTHOIO, a BIITHOCHOIO, TOOTO MOXKJIMBO
3asBUTH K BUHAX1J] CyMIIll KIJTBKOX YK€ BIJIOMUX PEYOBHH, OJIHAK IX CyMIII Ta
rajiy3b 3alpoONOHOBAHOTO 3aCTOCYBaHHA Oyje HOBOIO, TOOTO MOXe OyTu
3anaTeHToBaHOw. [lpoMuciioBa MPUAATHICTH MOJSATaE B TOMY, IO JaHUM
BHHAX1J, B HaIllli CUTYyaIlli pelenT CTpaBU, MU MOKEMO BUKOPHCTOBYBAaTU B
MIPOMMCIIOBOCTI a00 1HIIIH cdhepi AiSTbHOCTI.

Takum yuHOM, MATEHTOM MOXKE€ OyTH 3axuIeHa SIK caMa pedoBHHA (HE
000B’SI3KOBO MOJIEKYJIa — I1e MOKe OyTH M CyMiIl), TaK 1 Croci0 1i oTpuMaHHs.
YacTo maTeHTH BUIIAIOTHCS OJipa3y 1 Ha pedoBHHY, 1 Ha croci0. [Ipu 1mpomy
IIPOBEICHHS €KCIEPTU3U HE JI03BOJISIE OTPUMATU MATEHT HA TOW CaMMil BUHAX1]]
KUIBKOM 0co0aM, TOJIl SK aBTOPChbKE IIpaBO OOOB’A3KOBOI peecTpallii He
MOTpeOy€e 1 TEOPETUUHO MOKIIMBE HE3AJIEKHE 1 BUIAJIKOBE CTBOPEHHSI CXOXKHUX
CTpaB KIJIbKOMa PI3HUMH KOMIaHIsIMH. [Ipu 1IbOMYy MHUTaHHS TPUHAJIEKHOCTI
OyJie I0OCTaTHHO BAXKKO BU3HAUUTH.

Ha croronHimHii gac g0CBIT 0araTb0X PO3BHHEHHMX KpaiH IMOKa3ye, IO
NaTeHTYBaHHS IpaB Ha KyJiHApHI BUPOOHM € JIEBUM 1 JOCTATHHO IMOIIHPEHOIO
npouenyporo. [IpukinanoMm Moxe CIyryBaTH MepIIMi MAaTEHT HAa BUTOTOBJICHHS
MOJIOYHOTO II0KoJIaxy KoMiaHii Nestle, sikuii 0yB orpumanuii e B 1867 poi
[3, c. 27]. Ane Bce-Taku MOTPIOHO 3BEPHYTU yBary Ha Te, II0 NATEHTYBaHHS
CTOCYETHCS B OCHOBHOMY TPOIEAypU MPUTOTYBAaHHS MPOAYKTIB XapuyBaHHS, a
HE CTpaB, sIKI MU 3BUKJIM OaUYUTH B PECTOpPAHAX YU FOTYBATU CaMi.

OTxe, MOKHA 3pOOUTH BUCHOBOK, IIIO PELICTIT CTPAB SBIIETHCS 00’ EKTOM
IHTEJIEKTyaJIbHOT BJIACHOCTI ¥ 3aliMae TPOBIJHE Miciie B JaHiii cdepi mpana.
Jlns 3a0e3redeHHs] YHIKaIbHOCTI OJ1F0/], 6arato MpoBITHUX KOMIIAHIM CBITY Ta
3BHYaliHI PECTOpaHU BUKOPHUCTOBYIOTH PI3HI CHOCOOM Ta 3aco0M 3aXHCTY.
JIBoMa HaOUIbII MOMMPEHUMH BHUCTYIIA€ CTBOPEHHS PELENTY SIK pe3yJbTary
IHTEJIEKTYyaJIbHOT BJIACHOCTI Ta MAaTEHTYBaHHS PEIENTY, SKIIO0 BIH BIAMOBIIAE
BCIM HEOOX1JHUM BUMOI'aM.

Jlitepartypa:

1. TIpo aBTOpCHKE TIpaBO 1 CYMDKHI mpaBa: 3akoH YKpainu Big 23. 12. 1993 p.
No 3792-X11. Binomocti BepxoBnoi Pagu (BBP). 1994. Ne 13. Cr. 64.
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2. IIpo oxopoHy mpaB Ha BUHAXOAHW 1 KOPUCHI Mojieli: 3aKoH YKpaiHnu Bijg 23.
12. 1993 p. Ne 3687-XII. Bimomocti Bepxosnoi Paau (BBP). 1994. Ne 7. ct. 32.
3. boonera I'. FO. 3axuct mpaB IHTEIEKTYaJIbHOI BJIACHOCTI Ha MPOIYKIIIIO
naphyMepHOro BUPOOHHIITBA Ta KYJIHAPHI peUenTU. AxmyanvHi npooremu

8IMUU3BHAHOI opucnpyodenyii. 30. HayK. npaib. {HinponerpoBchbk. 2011. Bum. 1.
C. 23-28.

HaykoBuii kepiBHuk: @iniHoBuu Banepis BikTopiBHA, KaHIUIAT HOPUIUIHUX
HayK, no1eHT, HarionansHuii aBialiiHuii yHIBEpCUTET
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IcTopist nep>kaBu i npasa. IcTopist NOJITHYHMX | IPABOBUX BYECHb

KPUMIHAJIBHE ITPABO I'AJIMIIbKO-BOJIMHCHKOI JIEP2KABU

bynm Pokconana
cmyoenmka I Kypcy ropuouunozo gaxyivmemy 3axiOHOYKPAIHCLKO20
HAYIOHAIbHO2O0 YHI8EpCUmemy

CydacHu#t po3BUTOK YKpainu Mae (OpMyBaTUCS HA 3HAHHSIX ICTOPUYHOTO
MUHYJIOTO, 3J1arojli TPOMaJsIHCHKOTO CYCIUIbCTBA 1 JAEp>KaBH, BUKOPHUCTAHHI
ICTOPUYHOTO TIPABOBOTO JOCBiay. Came TOMYy CBOTOJIHI 3pOCTa€ 3HAUYECHHS
TOCHIDKEHHST 1CTOpIi YKpaiHChKOi JepKaBHOCTI 1 mpaBa. Hacammepen, 1ie
CTOCYETBCS THX I1CTOPUKO-TIPABOBUX TNHUTaHb, BUBUCHHIO SIKUX TIOMEPEIHBO
MPUAUUIOCS HEIOCTaTHBO YBaru, a caMe NMHUTAHHIO CTAHOBJICHHS 1 PO3BUTKY
KpPUMIHAJIBHOTO TIpaBa Ta 1HCTUTYTY MOKapaHHS y JpKepenax mpaBa [ aauipKo-
Bomuncbkoi nepxasu (1199-1349 pp.).

Teopemuuny ocHO8Y O00CniOJdCceHHs CTAHOBIATHL mpari IcaeBuua .,
Tumuka b., boiika I. Ta 1H. Memoro HayKOBOi PO3BIJKH BHUCBITIUTH P
0CcOo0IMBOCTEN KpUMiHANIbHOTO npaBa ["anuipko-BoauHcbKoi nepxkaBu.

OcoOnuBy yBary y jpkepenax mnpaba [anuibko-BoiamHCBKOI nep:kaBu
Oy70 TPHCBAYEHO PETYIIOBAHHIO KPUMIHAJIBHO-TIPABOBUX BITHOCHH. Y
["anuIbKo-BOJIMHCHK] JIepKaBl KPUMIHAJIbHE MPaBO SK CYKYHHICTh JHKEpen
PYCBKOTO  TpaBa,  $KI  HaJglyyBajdud  KPUMIHAJIBHO-MIPABOBI  HOPMU
CEPEeIHbOBIYHOTO TIEPIOly, PO3BUBANIOCS Ha 3acajiax CTAHOBOi HEPIBHOCTI B
npaBax. Y mnopiBHsaHHI 3 KuiBcekoro Pyccro, nepkaBa cdopmyBasia CBOE
KpUMIHAJbHE TIpaBO B HamOpsMi TJIUOMIOTO PO3YMIHHS 3JIOYUHY, SKUU
CIOPUIMAETHCA HE TUIBKK SIK MPUBATHE MOCSTaHHS HAa IHTEPECH JIOJUHU YU
POAMHU, a 1 SIK OPYILIECHHS TPaBOIOPSIKY Ta 3arpo3a Oe3melll J0/ICTBa.

Y T amuipko-BonuHCEKINA  AepkaBl PO3BUTOK MPABOBOrO 1HCTUTYTY
nokapaHHsi OyB OUIbII YITKUM NOpiBHSHO 3 mepiojgoM KwuiBcbkoi Pyci. 3a
Hopmamu  «Pycbkoi IlpaBau» Oysio dYITKO BHU3HAYEHO MIJACTAaBU IS
NpU3HAYEHHS Ta BUKOHAHHS T[OKapaHHS M[UIAXOM MOy MaiHOBOTO
BIJIIIKOYBaHHA Ha Bipy (mepedaBajiacs JO KHSKOI CKapOHHIIl) Ta FOJOBIIUHY
(BuIIauyBajacs moTepmijomMy Ta Horo posauHi). Ilepenada kHs310 Bipu Oyiia
OIHUM 3 YUHHUKIB MEpeXoAy KpPUMIHAJIBHOrO TpaBa a0 cdepu JepKaBHOI
JISTIBHOCTI CYCIIBCTBA.

HaHeceHHs JIETKUX TUIECHUX YIIKOKEHb, NPIOHI KPAJKKU PO3TIIsianu
TPOMAJICHKI CyaH, sIKI KEPYBAIHMCS TEPEBAXHO YCHUM 3BHYAEBUM IMPaBOM. Y
NESKUX BUIAQJKAaX TPOMAJIChKI CYJId HE TUIBKA BUPIIIYBaIu KpPUMIHAJbHI
CIpaBU MPO CEpeHI Ta TSHKKI 3JI0YMHU, a I BUKOHYBAJIM CYAOYMHCTBO IIOJO
6osp. lle OyB yHIKaJbHUN YyKpaiHChKMM mpaBoBuil nocsia [2]. CropaBu
CEPEeHbOI TSKKOCTI MIOJI0 3aBJAaHHA MAWHOBOI LIKOJM, 3A1MCHEHHS 3HAaYHUX
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TUIECHUX YIIKOJKEHb, CIPaBH 3 BEJIMKOK KUIBKICTIO MOTEpPHuIMX abo 3
NOTEPNUIMMH Ta MPABOMOPYLUIHUKAMU 3 BHIIUX MPOHIAPKIB PO3TISIAIH
NPEACTaBHUKH KHA3S, $IKI KEpyBalUCAd TIEPEBAXKHO MMHUCAHUM KHI31BCHKUM
IpaBoOM.

KHs136 MaB mpaBo poO3TIISLIATH CHIPHI CIIPABU HAJ3BUYAMHOI BAXJIUBOCTI,
B SKUX HIIJIOCS TpO 3JIOYMHINB, SKI 3a3iXalud Ha Jep)KaBHI I1HTEpECH,
KHSI31BCbKY POJIMHY, CyCHIbHUM crioKiil. [Ipu npu3HaueHHI MOKapaHHS B TAKUX
BHUIMAJIKaX KHs3b MIT KepyBaTHCS HE HOPMATHBHO-TIPABOBHUMH aKTaMH, a
BJIACHUM PO3CYJIOM, JEP>KaBHUMHU Ta CYCHUIbHUMH noTpedamu. Y [anuibko-
BonuHcbkuit  gepkaBi  MOHATTS OPUAMYHOI OCOOM HE ICHYBajgo, He
periiamMeHToBaHMUM OyB 1 BIK, 3 SKOTO HacTynaja KpUMIHAJIbHA
B1JITOB1JAJILHICTD;

VY kpumiHaibHOMY mpaBi ['anuipko-BoauHCBKOT JepkaBU 3J0YMHU 32
«Pycpkoro IlpaBnorw» MNOAUISUIM HAa Takl BUAW: BUYMHEHI HAaBMHUCHO Ta 3
HEOOEPEXKHOCTI; BUMHEHI OJHOOCOOOBO Ta B CIHIBYYacTl; BYMHEHI 3
OOTSKYIOUMMH Ta 3 MOM’ SIKIIIYIOUMMHU 00CTaBUHAMU; 32 00’ €KTOM MOCSITAaHHS —
3JIOYMHU TPOTH MaifHa, >KUTTS, 3JA0pPOB’S, TPOMAJCHKOTO MOPANKY, y cdepi
TOPTOBEJBHOT JISUIBHOCTI, MOpPaJbHUX 1 PENITIMHUX 3acaj CycHiabcTBa [4, C.
85].

Cucrema nokapanb BKJIOYajia B ce0e: no-nepuie, TOJOBHUM 3aBJAHHIM
MoKapaHHsi OyJo BIAIIKOJyBaHHS 30UTKIB MOTEPHIJIOMY Ta MOro poaudam Ta
MOMOBHEHHS JIEP>KaBHOI CKapOHUIl, a TaKOX - BIJIUIATa; no-Opyee, MPABO
BIIKPUTO MPOTOJIONTyBajgo y (GopMi CTAaHOBUX MNPUBLIEIB KIIACOBUM XapakTep
MOKapaHHS.

AHaI3youn OCOOJMBOCTI METH TOKapaHHS 3rilHO 3 «Pychkoro
[IpaBnoro», BapTto moroautucs 3 I. bolikowm, sxuii 3a3Hayae, 1Mo ii CyTHICTh
BijloOpakaja CBITOTJISIHI TIO3MINT TpamnlypiB YKpaiHIIB, $KI BUPOOWIH
0COOJIUBY MEHTAJIbHICTh, MPABOCBIJOMICTh Ha OCHOBI CIPaBEJIUBOCTI,
JTOOPO3UUIIMBOCTI, MPAIlbOBUTOCTI, MHPOJIIOOCTBA, TiAHOCTI, 4yecHocTi [I, c.
121].

3a TBepkeHHSAIM B. Yxaua HopMaMu KpUMiHabHOTO TpaBa y ["anuipko-
BonuHCbKil nepkaBl Oynau repeadadeHi Takl BUAM MOKapaHb 3a 3JIOUYMHH: Q)
MOMCTa 3JIOYMHIS 3 OOKy moTepmiioro abo #oro poaudiB; O) TpoIIOBe
CTSTHEHHS 3 MaiHa 3JIOYMHI, M0 CKJAJajgocs 3 JABOX YacTUH - OJIHA Ha
KOPHUCTh KHI3s, Ipyra - MOTEPIIiA CTOPOHI; «Bipa» - TpomtoBuid mrpad y 40
IpH. (KHSI31BCbKUM KIHb OI[IHIOBABCSA B 3 TpH.); mojBiiiHa Bipa (80 rpH. - 3a
BOMBCTBO OTHMII[AHWHA, KHS31BCBKUX MYXIB); <«JIMKa Bipa» - mTpad, 1o
CIUIayyBaBCsl WiI€HAMHM BepBi 3a BOMBCTBO, BUMHEHE Ha 1 TEpPUTOPIi;
«TOJIOBHHUIITBO» - TPOLIOBA BUHArOpojJa pojudaMm YOHUTOro (JOCHiTHUKH
BBa)XKalOTh, 110 BOHA JOPIBHIOBAja PO3MIPY BIpH); B) MpoJiaka - TPOIIOBUI
mrpad, KOTPHUM CTATYBaBCSA 31 3JIOYMHIISA HA KOPUCTh KHS3S 32 BUMHEHHS 1HIIUX
3JIOYMHIB MPOTHU OCOOM, a TAKOXK 3a OUTBIIICTh MAaHOBHUX 3JI04MHIB (12 BuIla
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CTaBKa mpojaxi, 3 1 1 rpH.); T) «HOTIK 1 morpaOyBaHHS» - BHIIA Mipa
MOKapaHHs, 10 BCTAHOBJIOBAJIACS 3a TPU BHUJAM 3JI0YMHIB: YOMBCTBO B p0300i,
KOHOKPAJCTBO, Mianan OyIWHKY ¥ TyMHa; 1) y BHHSITKOBUX BHUIAJKaX —
cMepTHa Kapa [3, c. 45].

Omxe, mporarom ap. noa. XIII — mepm. mon. XIV cr. lNanumpko-
BonuHcbka nepxkaBa Aocsriia BHCOKOTO PIBHS MOJITHYHOTO PO3BUTKY. Y
lanuipko-BonuHChKIA  JIepKaBl ICHyBaJla JIOCTaTHHO PO3BHHYTA CHUCTEMa
KPUMIHAJIBHOTO TIpaBa, OCHOBY SIKOI BOHA OoTpuMana y cnajok Bia KuiBcbkoi
Pyci. Tomy,BUBUEHHSI 1CTOPii KPUMIHAJIBHO-TIPABOBOI IMOJITUKHA Ma€ BaroMe
3HAYEHHS, OCKUIbKM  JIla€  MOXJIMBICTb  MPOCTEKUTH  CTAHOBJICHHS
JOCIIJI)KYBAHOTO 1HCTUTYTY, BU3HAUUTH JOCATHEHHS HAayKH KPHUMIHAJIbLHOTO
npaBa Ta 3aKOHOJABIIS HA PI3HUX €Tamax PO3BUTKY BIAMOBIAHOTO 1HCTUTYTY 3
METOIO MOJATBIIIOTO HOTO YIOCKOHATICHHS.

Jlitepartypa:
1. Boiixo L. 1. Inemumym nokapanus y odxcepenax npaesa I aruyvko-Boauncvkoi
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niopyunux. JIbBIB. Hall. yH-T iM. [Bana ®@panka. Kuis : In FOpe, 2015. 807 c.

AUNHAMIKA CUCTEMU 3EMJIEBOJIOAIHHA TA )
SEMJUIEKOPUCTYBAHHA Y TABPIMCBKIN I'YBEPHII IPYI'OI
ITOJOBHUHMH XIX - ITOY. XX CT.: ICTOPIOT'PA®IA IIMTAHHSA

byyoruu Ilaeno Edyapoosuu
3000y6au kagedpu icmopii ma apxeono2ii Menimononbcbko2o 0epicasHo2o
nedazo2iynozo yHisepcumemy im. b. Xuenvruyvrozo

B ymoBax BipojkeHHS pI3HUX (OPM BIACHOCTI Ha TEpPUTOPIi
He3aJeXHO1 YKpaiHU 3HAYHOI aKTyaJbHOCTI HA0yBa€ BUBYEHHS OCOOIMBOCTEN
3eMJIEBOJIO/IIHHSA MHUHYJIUX CTOpid. B mporeci 1CTOPUYHOTO PO3BUTKY
arpapHOTO CEKTOpa €KOHOMIKM YKpaiHu MaJlo MicIle iICHyBaHHS pi3HUX (Hopm
3eMJICBOJIOJIIHHS Ta 3EMJICKOPUCTYBAHHS. [Xx BUBUEHHS 03BOJAE HE TiILKHU
Kpalie 3po3yMITH ICTOPiI0 KOHKPETHOTO PErioHy, aje 1 BUSBUTHU TEHJCHLII B
PO3BUTKY 3€MEJIbHUX BITHOCHH. AHam3 ictopiorpadii NUTaHHA JTUHAMIKU
CHUCTEMH 3eMeJIbHOI BjacHOCTI y TaBpiiichkiil TyOepHil 103BOJsiE€ 3’ACYyBaTH
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CTYMiHb JOCIIPKEHHS CYCHIJIbHO-ICTOPUYHUX TIPOIIECIB, IO BiAOYyBaIUCA Y
nepioa GopMyBaHHS KamiTATICTUYHUX BITHOCUH. Y 3B’A3KY 13 BHUIIlE3a3HAYCHUM
00’€KTOM  JIOCHIJKEHHsI € TepuTopis TaBpidicbkoi ryOepHii. Ilpeamer
TOCHDKeHHsT — icTtopiorpadiss TUTaHHSA JAWHAMIKA CHCTEMH 3€MEJIbHOI
BracHocTi y TaBpiiichkiil ryOepHii. MeTa AOCHIKEHHS MOJISIrae y aHamisi
icropiorpadii NUTaHHS JUHAMIKA CUCTEMH 3€MEIbHOI BIaCHOCT1 Y TaBpilichKiii
ryOepHii. IcTopiorpadito 3 JOCHIIKYBAaHOIO TUTAHHS MOXHA, YMOBHO,
pO3IUTUTH Ha 3 TuUmM: gopeBostouiiHy (apyra mon. XIX — mou. XX cT.);
pansacbKy (1917-1991 pp.); pobotu cyuacHux pocaigaukis (1991-2006 pp.).

[lepmri BiloMi y3arajibHIOWOYI JTOCTIKEHHS, M0 JalTh JUHAMIYHY
KapTUHY PO3BUTKY 3€MJICBOJIOAIHHS Ta 3€MJICKOPHUCTYBaHHS, 3 SBIISAIOTHCA B
npyrii mosioBuHi 19 ct. Ile Oyno mnoB’s3aHO 13 30UIBLICHHSIM IHTEPECY
CyCHUIbCTBA JI0 OCOOJIMBOCTEM arpapHUX BIAHOCHMH Ha Teputopli Pociiichkoi
iMIiepii, 1 HEOOXIIHICTIO MOJIMIIEHHS arpapHoi cutyailii. Cepen Takux poOit
ciig BiazHauutu MoHorpadito B.€. [ToctHikoBa «HOXHOpYCCKOE KPECTHSIHCKOE
Xa3sIICTBO», SIKa TPYHTYBaJlacsi HAa 3€MCBKIA CTaTUCTHUIIl Ta OCOOMCTUX
criocTepexeHHsX. B it pobori Oyna 3pobsieHa HaiiBramima ciupoba Ha 0asi
PI3HOMAHITHUX JIXKEPEN MOCIiJOBHO MPOCTIAUTH €Tanu PO3BUTKY IOCIOIapCTBA
Ha TepuTopii TaBpiiickkoi ryo. [16].

BaxmuBum € nocmimkenns @. JlamkoBa ta I'.bmtomendensaa mo 1o
0COOIMBOCTEN 3eMJIEBOJIONIHHS Ha KpuMCbKOMY MiBOCTpOBI, sike OyJio
nepeBuaano y 2011 poui. ABropamu 310paHi nepii MaTepiaiu Mo 3eMeIbHUM
BI/IHOCMHAM y KpUMCBHKUX MOBITaxX TaBpiiickkoi ry0epHii [1].

Jlo umcina poOiT, B SAKUX aHATI3Y€TbCS CTAaTUCTUKA 3€MJICBOJIOAIHHS
OKpEMHUX TOBITIB BIAHOCUTHCS «COOpPHUK CTaTUCTUYECKUX CBEIEHUU IO
TaBpuueckoit ryoepHun (KpecTpsHCKkOe X035HCTBO B MeENMMTONOJIBCKOM
yesne)», ckinaaenuit K. Bepuepom 1 C. XapuzomenoBum y 1887 pori [2].

«Ouepk TMO3eMeNbHBIX OTHONICHWH B TaBpuyeckod TyOepHUN» U
«I"ocynapcTBeHHbIN 3eMenbHbIN QoHa TaBpuueckod ryoepHun» — 181 poOOTH
M.B. HepyueBa, HajawTh I[IHHI BIJIOMOCTI MOpO 3a0€3MEUEeHHSI CeJsH
HaJIUTBHOIO 3€MJICI0 Ha movyatky XX cT., hopMu censHchkoi openau [11; 12].

BaxxnuBe 3HaueHHs )11 JOCIHIIKEHHS MPOIIECiB 0COOIMBOCTEN 300py Ta
OOpOOKM CTaTUCTUYHUX JaHUX, SKI CTOCYIOTbCS 3€MJICBOJIOJIHHS Ta
3eMJICKOPUCTYBaHHs, MaroTh mpami B.B. CarinoBcekoro «K Bompocy o
cynbOax 3emueBiaieHuss B Poccun (cTaTucTMKa MOOWIIM3AIMU 3€MEIbHOM
COOCTBEHHOCTH)» Ta «MoOunu3aiys 3eMelbHOM COOCTBEHHOCTH B Poccuu
(1861-1908 r.)» [18; 19].

BaxxynBi BiJOMOCTI MPO OCOOJMBOCTI OONTapChKOro 3€MJICBOJIOJIIHHS B
TaBpiiicekiii  ryOepHii mpeacraBieni B Monorpadii  J.C. JlepkaBina
«bonrapckue kosonun B Poccum», ane ciij 3a3HaYUTH BiACYTHICTH B POOOTI
icToTHOI 1H(pOpMaIli MpPO MNpHUBATHE 3E€MJICBOJIONIHHSA Oojirap 1 mpo ix
BiiHOMIeHHS 10 CTonumniHchKoi pedopmu [3].
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Crnenudivyai pucH HIMEILKOTO 3e€MJICBOJIOJIIHHS PO3TJISIAI0THCA B Mparll
O.Kmayca «Hamu kononun». BuxopuctoByroun ©Oarato  o]imiiHUX
cratucTuuHuX MarepianiB, O. Kmayc OyB OJHHMM 3 MEpIIMX, XTO JOCIIIUB
npobsieMy Oe33eMellyisi KOJOHICTIB Ta OOIPYHTYBaB il MPUYUHU YEPe3 MPUIMY
3eMeJIbHUX BIJHOCHUH B CEPEIOBHIII CaMUX KOJIOHICTIB [6].

B naykoBiil nitepaTypi pajsHCHKOrO MEpPioay BHUIAUISIIOTHCS MaTeplaiu
MDKpeCyOIKaHChKUX CHUMIO31yMIB IO arpapHiii ictopii CxigHoi €Bpomnw.
Cepen pi3HOMaHITHOCTI CTaTei, pO3MIIIEHUX B IIUX BUJAHHSIX, BUMAarae yBaru
ctatts M.M. MakcuMeHKo «YCTaBHBIE IpaMOThl TaBpruecKor TYOepHUM», 1110
CTOCYEThCS 3eMEJILHOTO TTOJIOXKEHHS KpinakiB [9].

Cepen nucepramiiHUX JOCHIKEHb IIOTO TEpioAy, CIIJ BUALIUTH
pobotry C.A. CeKUpMHCHKOTO, B SIKIM JalOThCS 3arajibHi BIJOMOCTI IIpO
MOJIOKEHHSI  CEJITHCHKOTO HacelleHHs Ha IMBAHI YKpaiHl, BHUIUISIOUH
MaTepUKOBl MOBITU TaBpiiickkoi TyOepHIli, AK OKpPEMHN EKOHOMIKO-
reorpadpiunuii  paiioH. C.A. CeKUpUHCBKUN pO3MISAa€ OCHOBHI  (popMu
36MJIEBOJIOJIIHHA B I[bOMY  pailOHi, BIJI3HAYAIOYM  Majie  3HAYEHHS
MOMIIIUIIFKOTO, a TAKOX aHaJI3y€ JIaHl PO CENITHChKY opeHay [20].

[Ticns orpuMaHHs YKpaiHOIO HE3aJEXKHOCTI yBara 10 pPI3HUX MUTaHb
arpapHoi icTopii YKpaiHu NOCHITIOEThCS. 3'IBISIOTHCS AUCEPTAllli, MiIPYyUYHUKH,
MOHOTpadii, 110 CTOCYIOTHCS, HE TUIBKU arpapHoi MpoOJeMaTHKH B IIJIOMY, aJie
1 JDKEpelio3HABUMX MUTaHb JOCHIKEHHS 1icTtopli TaBpilickkoi TyOepHii.
CyuacHy jniTepaTypy YMOBHO MOXHa PO3JLJIMTUA HA 3 BUJIU — POOOTH 3 MUTAHb
ICTOpii 3€MJICBOJIOJ[IHHS Ta 3€MJICKOPUCTYBAHHS, JOCIIKEHHS 3 1CTOpIi
CTaTUCTHKHU Ta 301pHUKHU JOKYMEHTIB.

O. 3amypyiiieB Ta O. JKupsikoB y CBOiX JOCHIKEHHSIX PO3KPUIIU
0COOJIUBOCTI TI03€MEJIbHUX BIJHOCUH Y HIMEIBKUX KOJIOHISAX TaBpiichKOi
ryoepuii B mopedopmenuit mepiond. Ha mnpukmami bepasHcbkoro Ta
MeniTonoabCbKOro MoBiTYy OyiM BHUCBITIEHHI OCHOBHI MOMEHTH 3€MEJIbHO-
MPaBOBUX BITHOCUH B KOJIOHISIX [4].

Oco0nuBocTi Oonrapebkoro 3emiieBosoaiHHs gocikye C.I. [TaueB sikuit
aHaJi3y€ XapakTep arpapHuUX BIAHOCHMH Yy CUIBCBKOMY TOCIOJApCTBl Ta
PO3BUTOK TOPTOBO-MIPOMHUCIIOBOI chepH y Ooarapchkux KosoHisx [13-15].

[lutanHss XapakTepy 3€MJICBOJIOAIHHS 1 COIIAJIbBHOTO pO3IIapyBaHHS
cepen OoyirapchbKUX TepecesieHiliB y TaBpiiichkiil ryOepHii Oyiau MopylieHi y
ctatrti M.M.Makcumenka Ta I'.H.I'y6enxo [10].

3eMJIEBOJIO/IIHHA Ta 3EMJIEKOPUCTYBAaHHA B MAaTEPUKOBUX TOBITAX
TaBpiiickkoi TyOepHii agociaikye A.M. KpuinoBa Ha OCHOBI  ONKHCOBO-
CTaTUCTUYHUX JHKEPEJT BOHA PO3KPUBAE OCOOJMBOCTI 3€MJICBOJIOJIIHHS Ta
3emiiekopuctyBanHs B [liBHiuHOMY [Ipnazos’i [7; 8].

B wmonorpadii H.P. TemipoBoil Tmoka3zaHa €BOJIOIIS MOMIITUIIBKOTO
3€MJICBOJIOIIHHS, PO3TJISIHYTI MUTAHHSA OPEH/M 1 3aCTaBU 3€MIll. 3BEpPTAE yBary
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peTenbHEe BHUBUCHHS AaBTOPOM PaAsSHCBKOI icTopiorpadii MOMIMIMIIBKOTO
3emuieBosIoAiHHSA B [liBnenHi#t Ykpaini [21].

Oco6mmBocti Cronunincbkoi pedopmu Ha [liBaHI YKpaiHu, CyTHICTH 1l
perioHaJIbHUX 0coOJIMBOCTEN B TaBpiiiCchbKiH, XepCOoHCHKIH,
KarepunocnaBcbkiil ry0epHisiX AOCHKYIOThCA B nuceprailii O.M. [Ipuiimak.
Bin posrisigae 3eMenbHI Ta COIllalibHI MPOIIECH SK B3a€EMO3B'SI30K MK BCiMa
OCHOBHUMH KaTETOPISIMH HACEICHHS: CENTHAMH, CEKTaHTaMH, KOJIOHICTAaMH Ta
1. [17].

B  pi3HOMaHITTI CydacHOi JiTepaTypu CJHi BUIUIMTH  TIPALO
A.l. Kaparogina «Hcropusi 3amopoxckoro kpas: 1770-1917», y axiid
NPUIUISETBCS CEpHO3HA YyBara BHUBYCHHIO IHTaHb 3E€MJICBOJIOJIHHS Ta
3eMJIEKOPUCTYBAHHS Y KOHTEKCTI KOMIUIEKCHOTO BHUBYEHHS ICTOpii PETIOHY Y
BiANOBiAHUM niepio. [5].

TakuMm 4yuHOM, y BITUM3HSHIN IcTOpiorpadli HAKOMMUYEHUI IEBHUHN JJOCBI]T
BUBYEHHSI 1CTOPil 3€MJICBOJIOJIHHS Ta 3€MJICKOPUCTYyBaHHS. CHHparoyuch Ha
IIIUPOKE KOJIO JDKEpPell, aBTOPH PO3KPHUBAIOTH pPIi3HI ACMEKTH 3eMEebHUX
BiHOCUH TaBpilickkoro periony. IIporte, Ha3pina HEOOX1HICTh KOMILIEKCHOTO
TOCHIKEHHS MPOOJIEMHU, BUXOSIYN 3 CYYaCHUX METOIO0JIOTTYHUX TTO3UIIIH.
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MPABOBE CTAHOBMUIIE )KIHKHU B YKPAIHI-PYCI

I'nioenxo Anacmacis
cmyoeumia I Kypcy wopuouuno2o gaxyibmemy 3axiOoHOYKpPAiHCbKO20
HAYIOHAIbHO2O0 YHI8EpCUmemy

CydacHu#l npaBOBUM CTATYC KIHKHU B YKpaiHi IPYHTYETHCS Ha TIIMOOKOMY
icropugyHOMYy KOpiHHI. OdOpMIIEHHS JIepKaBHUMHU OpraHamMu 3a3Ha4yeHOi
mpaBoBOi KaTeropii BimOyBajiocs Ha (POHI CKJIAAHUX TMOJITUYHHUX TIPOIIECIB:
3MiHU GOpPM JepKaBH, 3MIHU TMPABISTYMX BEPXIBOK, BIUIMB PEJirii, TOIIO.
CroroaHi 6aumMo, 110 MpaBa >KIHOK € 3aTBepKeH1 Y KOHCTUTYIISAX JepiKasB,
pi3HUX MiXHApOAHUX JIOKYMEHTax y cdepi 3abe3MeueHHs] TeHIePHOI PIBHOCTI,
30kpeMa y 3arajbHId Aekjapallii npaB JoAuHu, KOHBEHINT Mpo MOJITUYHI
npaBa moauHu (1952 p.), Kowsenuii OOH Ilpo mnikBigamito Bcix (opm
JTUCKpUMIHAIT 11010 K1HOK (1979 p.) Ta 1H. [IpoTe muTaHHS NPO MiABUILICHHS
pOJIi KIHOK Y BCiX c(hepax CyCHIIbHOIO KUTTS, HAa MPAKTUIll, HE peali30BAHE B
noBHOMY o00cs3i. Came 1eil (akTop 1 TMOSACHIOE aKTyajdbHICTh BHUBYEHHS
COITIaJILHO-TIPABOBOTO CTAaHOBHUINA KIHKK Kpi3b ICTOPUYHY MpU3MY, IS
dbopMyBaHHS 1 BUPIIICHHS MOTOYHUX MPOOJIEM 111010 3a0€3MeUeHHS TTpaB KIHOK
Ta HaJIaHHS PIBHUX YMOB JIJISI peati3allii yciX MOKJIUBOCTEH.

Teopemuuny o0cCHO8Y 00CNiOJCeHHs1 CTAHOBIATH Tmpaii 3apyou B.,
Kpusommsoro I1., [lonomapenka JI. Ta iH.

Memorw HayKOBO1 PO3BIAKM € AOCTIAUTH CTAHOBJICHHS 1 PO3BHUTOK
IIPaBOBOT'0 CTAHOBMIIIA KIHOK YaciB KHIBCHKOI JiepKaBH.

[Ticnsa xpenieHHst Pyci mo4ano 3MiHIOBaTUCH MTPABOBE CTAHOBHIIIE >KIHKH.
SKII0 y JTOXpUCTUSHCHKUM TIepioJ] BOHA HE MOIJIa CaMOCTIMHO BHCTyMHaTH y
IIPaBOBOMY JKWUTTI, mepedyBajla Yy TIIOBHIM BJIACHOCTI YOJIOBiIKa, TO ¥y
XPUCTUAHCHKUI TIEpioj >KIHKa OTpuUMalia IEeBHI OCOOWMCTI TpaBa Ta Oyia
J€31aTHUM WieHOM cycninbeTBa. [Ipuxin penirii OyB HaA3BUYANTHO BaXJIMBUM
eTaroM JJIs MiJBUIIEHHS HaIllOHAJIhHOI CBIAOMOCTI Ta 3TypTOBAHOCTI, MPOTE
BOHA TaKO0X CTajia OJHIEI0 3 IPHUYUH IS JUCKPUMIHALIT AESIKUX MPaB KIHOK.

VY nmepmomy mnocnaHHi anoctojia Ilerpa 3a3nauaetbes: «1 Tak camo BH,
KIHKH, KOPITHCSA CBOIM YOJIOBIKaM, 11100, HAaBITh SKIIO JICSIK1 i HE BIPATH CJIOBY,
OyJIi TTOBOJIXKEHHSIM JKIHOK TTO3MCKaH1 0e3 clioBa, 4 ajie B CepeIuHI JIHOJICHKOTO
cepls, B HETJIIHHOCTI AyIi, JarigHoi Ta MOBYA3HOi: II¢ MHOTOI[IHHE IIepe.
borom. 5 bo kommce 1 CBATI JKIHKW, $SKI Hamisimcd Ha bora, ce0e
MPUO300IIOBAIM, KOPHMBIIKUCS CBOiM doJsioBikam» [1]. 3Bimcu 1 OepyThes
BUTOKH HEJOIMYIIECHHS XKIHOK JI0 BJIaJH, HEBATOMICTh KIHOYOI TyMKH Ta MIOKOpa
il 4OJIOBIKOBI.

BBaxxaeTbcs, 1m0 B apeBHIM Pyci 10 3aMDKXKS JT1BUMHA 3 POJOBHUTOI CiM'T,
SK MPaBUJIO, HE MaJia IIpaBa BUXOJUTHU 3a MeX1 0aThbKIBChKO1 caqnbu. YomoBika
il mamyKyBaJii OaThKH, 1 JI0 BECULJIA BOHA Moro 3a3Buyai He Oauwmna. [licns
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BECULJIA ii HOBUM «T'OCIIOIapEeM» CTaBaB YOJIOBIK, a 1HOJII 1 TeCTh. Buxoautu 3a
MEX1 HOBOrO OYyJIWHKY, HE BUKIIOYAIOYM BIJBIyBaHHS IIEPKBHU, *KIHKa MOTJIa
JuIe 3 JI03BOJYy 4OJoBiKa. be3 103Boy YoOJOBIKAa KIHKA HE MoOrJja
3HAaHOMUTHUCS 3 KHUM-HEOyZlb, BECTH pPO3MOBY, JapyBaTH YH OTPUMYBATH
MOAPYHKH.

CnpaBxHI0 CBOOOAY JXKiHKa HaOyBaja JUIIE IMICJIS CMEpPTI YOJIOBIKA.
BnoBu cTtaBanm MOBHOMPAaBHUMH TOCIOAWHSMH Yy JIOMi, 10 HHUX IEPEXO0uiia
poJIb TJIaBu ciMeiicTBa. B3arami k, Ha Ipy»>KUHI Jie)Kasla BCS BIAMOBIIAJIBbHICTD
3a BEJICHHsI JIOMAITHLOTO TOCIOAAPCTBA, 32 BUXOBAHHS JITEH MOJIOAIIOTO BIKY
[2].

Yuponosxk X — nepir. noy. XVII ¢T. 1opuIM4HOr0 3aKpirieHHs: Ha0yBae
BOEBUSBJICHHS KIHKM IIPU BCTYII y IIIIOOHO-CIMEHHI BIZTHOCHUHH. Ma€eThcs Ha
yBa3i, 110 1 3BUYail 1 3aKOH BHUMaraju 3rojJu HapedeHoi Ha oApYyKeHHs [6].
Takox HE3aleXHO BIJ COI[IAJBHOIO CTaTyCy, JKIHKM MOTJIA BUMAaratu
pPO3Ny4YEeHHsI, X04Ya 3BHYAEBE MpaBO oO0epirarouv CiM’I0 Bl BHYTPILIHIX
KOH(IIKTIB MIJTPUMYBAJIO JIMIIIE T1 PO3JIYUYEHHS, MiJACTABOIO JJIs SIKMX Oyia
BIJICYTHICTB JiTel a00 XBOpoOa 0THOTO 3 MOAPYK K [3].

B «YcraBi fpocmaBa» 3a3HayaeTbcs, IO MOPYIIEHHS Yroaw 3 OOKYy
HapEUYEHOTO PO3TIIAAAIIOCS K BUSB 3HEBAru J0 JIBUMHHU W Kapajiocs TPOIIOBUM
mtpadoMm: «IIpo 1eBKY cup KpasiBIId, 32 U COPOM €i 3 TPUBHHU , a 1110 BTPA4Y€HO,
TO € 3aIlJIaTUTH , a MUTPOIOJUTY 6 TPUBEH, a KHs3h Ka3HUTH» CyCHUIBCTBO
OyJio 3aIlikaBJ€HE B TOMY, a0W JIBUMHA BUMIILIA 3aMDXK, OCKUIBKH 32 HOPMaMHU
JTAaBHLOPYCHKOT'O 3aKOHOJABCTBA BOHA MO CMEPTI CBOiX OAThKIB MO30aBisiacs
mpaBa Ha CIHAJIIMHY. 3aKOH TepeadadaB 1 BIAMOBIAAIBHICTh OATHKIB, KOJH
I0YKa HE BUXOAMIA 3aMIXK [4].

HaiiBaxuBIIIMM THCEMHUM TNPaBOBUM KojiekcoM KuiBChkoi aepkaBu
Oyna «Pyceka mpaBna». OkpemMi CTaTTi I[bOT0 JOKYMEHTA MPHUCBIYCHI MpaBaM
K1HOK. Tak, y 88 crarTi, 30kpeMa, BII3HAYAETHCS: «AKIIO XTOCh YO’€ BUIbHY
KIHKY, TO MIIJIATAa€E TAKOMY K Cyady, SIK 1 BOWBIIS BLIBHOTO YOJIOBIKa». K
0aunMMO B TMEBHIM Mipi MPOTJISIAETHCA PIBHICTh YOJOBIKA Ta KIHKU TEPEN
3aKOHOM, MPOTE HISIK HE MOBHE piBHompaB’s. Ha me Bka3ye 1 Te, 1m0 B
«Po3mupeniit [IpaBni» mpo BOMBCTBO BUIBHOTO YOJIOBIKA WIIETHCS y MEPIIUX
CTaTTAX, MPO KIHKYy — aX y 88; a TakoX YTOYHEHHS J0 JIaHOi CTaTTl: «AJie
SKI0 BUHHOIO Oyja cama BOWTa, TOJ1 CTATHYTH 3 yOUWBII 1B BUpH, TOOTO 20
IpUBEHbY. TaKOro yTOUHEHHS y CTaTTAX, SIKi BCTAHOBJIIOIOTh BUPY 3a BOMBCTBO
BUIBHOTO 4oJIOBiKa, Hemae. Oqnak 88 crarts «Pychkoi [IpaBau» HeaBO3HAUHO
3aCBIJIUYE, 1110 YOJIOBIK HE MaB HAJl )KIHKOIO «IIPaBa >KUTTS 1 CMEPTI».

XapakTepHOI OCOOJIMBICTIO JIaBHROPYCHKOTO MpaBa Oyio Te, 110, Ha
BI/IMIHY BIJl 3aX1JIHO€BPOIEHCHLKOT0, BOHO 3a0€3Me4yBajo JOCUTh IIUPOKI
MalHOBI MpaBa XiHKHU. 30kpema, y ctaTTl 90 «Pycrkoi [IpaBan» 3a3Ha4a€ETHCA:
SKIO TTOMPE BUIBHUN CEJITHUH-CMEP]] 1 B HOTO JIOMI 3aJMIIAThCs HE3aMIKHI
JTOHBKH, «...TOJ1 BHUIUIATH HAa HHUX JeAKy 4YacTuHy» (MaitHa). Pemry
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YCIaJKOBYBaB KHS3b. Y pa3i, SKIIO MOMPE XTOCh 13 00sip ab0 APYKWHHHKIB,
BIJI3HAYAETHCSI B HACTYNHIN, 91 cTarTi, «...TO KHA3b HE YCHAAKOBYE. A CHajoK
OJICP)KYIOTh JIOHBKM, SKIIO CHHIB He 3anumuthes». «Pycbka IlpaBma»
PO3IIUPEHOI penakilli CTBEpKYye, IO y JKIHKKM 1 YOJIOBIKA MOTJIO OyTH
po3aiibHEe MaitHO (IIpMBaTHA BJIACHICTB), AK€ KIHKAa IMPUHOCUJIIA B CIM’IO
YOJIOBIKA TIpUjaHe. Y 3aKOHI OOYMOBJIEHO 1 MPaBO >KIHKM HAa TMEBHY YacTKY
MaifHa TIICJISI CMEpPTI 4YOJOBIKA; 0e33aCTepeKHUM BHM3HAETHCS 11 MpaBO Ha
BOJIOAIHHS TUM MailHOM, SIK€ YOJIOBIK BU3HAYUB il 3a KUTTS: «SIKIIO Apy>KUHA
MiCIisE CMEPTI YOJIOBIKA HE BUXOJUThH 3aMIXK, TO Ha HEl BUIJIUTH YaCTUHY MalHa
oMepJIoro. A TUM MaltHOM, SIKE 1 YOJIOBIK BU3HAUMB 3a KUTTS, BOHA BOJIOJIE
nmo3a cmagkom». BogHodac 3a3HayvaeThCA: «a 10 YOJIOBIKOBOI CIAJIIIAHU
IPYXUH1 HEeMae crpaBm» [5].

BumieBuknazeHe Jae mijicTaBy JiJisl MEBHUX y3arajbHeHb. JKiHKMU Bce 111e
3IMIIAIACH 3aJIEKHUMU BiJ] YOJOBIKIB, X CJIOBO HE MajO Barv y MOJITHYHUX
MUTAHHSIX, TIIBKA TICIAS CMEpPTI 4YOJIOBIKAa JKIHKAa Morjia mepedpartu
MIOBHOBAYKEHHS TNIaBU ciM’i. JlymKa >KiHKM HaOyBaja Ba)XKJIMBOCTI MPU BUOOPI
HapeYEeHHOI0, >KIHKa MOTJla BUMaraTh pO3Jy4YeHHS 3a TNEBHUX OOCTaBHHAX.
Mana npaBo BIaCHOCTI ¥ BOJIOJIIHHS MPUJIAHUM, a TaKOX MalHOM YOJIOBIKa
micIis HOTo CMEPTI.
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BUKOPUCTAHHS YCHOICTOPUYHMX JIKEPEJ ¥V
JOCJIJKEHHI MPOLIECIB PEABLJITALT )KEPTB PENPECI
KOMYHICTUYHOI'O TOTAJITAPHOI'O PEXKUMY (1990-T1 PP. 1O
CBLOTI'OJIEHHS)

Kapaynoe Onexcanop
acnipanm xkageopu icmopii Ykpainu, [lonmaecbkoco HAYioHaNbHO20
nedazo2iynozo yHieepcumemy imeni B.I". Koponenka

AKTyaJbHicTh TeMH: XBWJIl pealuTiTalii 0cid HE3aKOHHO MPUTATHYTHUX
70 KpUMIHAJIBHOT BIJIMOBIAAIBHOCTI B TI€P10J] YTBEPHKEHHS 1 PYyHKIIIOHYBAHHS
KOMYHICTUYHOTO PEXHUMY JIIMCHO TMOBEPHYJIM IMEHA JKEPTB MOJITHYHUX
peripecii 1 BIAKPWIM JOKa3d 3JIOYMHIB TOTAJTITAPHOIO MHUHYJIOTO, aje
BI/IHOBJIEHHS MOBHOTO 00pa3y ICTOPUYHOI [IMCHOCTI € HEMOXJIMBUM 0e€3
0e3MocepeIHHOr0 JIOCIIJPKEHHST peadlmTalliHUX MPOoIEeciB. YCHaA 1CTOpis €
O0aratopyHKI[IOHATBHUM SIBUIIEM, TOMY HEOOX1THO PO3TJISIHYTH JOIIBHICTh Ta
OI[IHUTH TOTEHINAT YCHOICTOPHMYHHUX JDKEepel B MeEXaX JOCHIIKEHHS
KOMILJIEKCY  3aXOJiB, CIPSMOBAaHMX Ha  BCTAHOBJICHHS  ICTOPUYHOI
CIIPaBEJINBOCTI, BIJHOBJICHHS TOJITUYHHMX, COIlIaJIbHUX, EKOHOMIYHHX Ta
THITKX TIpaB (peaduTiTaliiHUX MPOIECIB).

Meta po6oTH — 3’ACyBaTH JIOCIITHUILIBKI MOXJIUBOCTI, SIKI TPOHNOHYIOTh
YCHOICTOPUYHI  JIKEpena, MpPOaHalli3yBaTH  B3a€EMOOOYMOBIIEHOCTI — MIX
nam’ITTI0, Cy0’ EKTUBHUMU TIOTIISIaMU JIFOJIUHU Ta 1CTOPIETO.

Jisl OCATHEHHs MOCTABJIEHOI MeTH Oy/JM BH3HA4YeHI HACTYIHI
3aBJaHHS:

- KOPOTKO PO3TJISIHYTH MOHATTS «yCHA 1CTOPISDY;

- MpOaHaATI3yBaTH JEsAKl TEMAaTUYHI IHTEPB 10 Ta crioraau 0e3rnocepeHix
CBIJIKIB-YYaCHHKIB TOJ1d MOB’SI3aHUX 3 MPOILIECOM peadlIiTallil KepTB
pernpeciii KOMyHICTUYHOTO TOTATITAPHOTO PEKUMY;

- chopMyNIOBaTH JIOTIYHUN MIACYMOK 3a PE3yJIbTaTOM MPOBEIECHOIO
JOCIT1I>KEHHS.

B icTopuuHiii HayIl MIITHO 3aKpiMUBCS TEPMIH «ycHa ictopis». Kiacuk
YCHOICTOPUYHUX JociKeHb A. [lopreni TiymMauuTh AaHUW TEPMIH SK THI
ICTOPUYHOTO JTOCHIKEHHS, B SIKOMY YCHUM JIKEpeJiaM BIJIBOJUTHCS BaXIJIHBA,
ajie He BUKJIIOYHA poJib [ 1, c. 32].

He3Baxkaroum Ha BIICYTHICTh €JIMHOTO TMIJIXOAY III0JI0 BU3HAYECHHS
MOHATTS «yCHA 1CTOPIs», BBAXKAEMO, 110 HAUOUIBIII BIYYHUMH € HACTYTIHI:

1) YcHna icropis — 1e 6iorpadiuHe abo TeMaTHYHE 1HTEPB’I0 31 CBIIKOM-
YYaCHUKOM MOJI1/TIO1H», JIe NMPU LbOMY MIJIKPECTIOETHCS BUHITKOBA
BKJIMBICTh PO3YMIHHS CyO’€KTHMBHOTO >KUTTEBOTO JOCBIIY JIIOJUHU
[2, c. 159].
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2) YcHa icTopis — 1€ TMpoleC I1HIIIaTUBHOTO, IIJIECIIPSIMOBAHOIO
JOKYMEHTYBaHHS YCHUX BepOajJbHUX TMOBIJIOMJIEHb «YYacCHHUKIB Ta
CBIJIKIBY» ICTOPUYHHUX TOJIM NIJIIXOM IHTEPB'IOBaHHS Ta ayAiajdbHOIO
a00 ay/10Bi13yaJbLHOIO 3aMUCiB PO3MOBH [3, . 5].

VYcHi ciorajid, CBIAYEHHS CBIAKIB MO/ BUCTYIMAIOTh IHHUM JIKEPETIOM.

B pamkax npoBeeHHSI JaHOTO JIOCTIKEHHS OyJI0 MpOoaHaIi30BaHO TE€MAaTUYHI
1HTEpB 10 OE3MOCEPEAHIX YUACHUKIB, 1[0 TaK UM 1HAKIIIE MOB’s3aH1 3 TPOI[ECAMHU
peabumiTaimii  KepTB , SKI TOTEPHUIM BIJI pENpeciii KOMYHICTUYHOTO
TOTaNiTapHOrOo pexuMy. Tak, Hampukiajn, IikaBuM € iHTepB’t0 [oyoBU
HamionaneHoi kowmicii 3 peabimitarii Pomana [lonkypa, skuif Ha3BaB NMPUUUHU
aKTHUBI3allli MPOIIECiB peadimiTalii XKepTB CTATIHCBKUX pemnpecii B CydacHIM
VYkpaini. HaykoBens 3a3Havae, 1m10: «UMHHUKOM, SIKMM PI3KO MMiAIMITOBXHYB
MPOIEC TMEePEOCMUCIICHHST MHUHYJIOTO 1 MPUCKOPHUB MOTpedy B peadimiTarii,
crtana mnoBediHka Pociiicbkoi Denepaliii, fka pos3nodana arpeciro MpoTH
VYkpainu. | He numie npsima arpecisi, a i IPOLECH, K1 MOYAJIUCS B POCICEKOMY
CYCHUIBCTBI 11I€ 33J0BrO JI0 I[bOT0, 1 aKTUBI3yBAJIKCS OCTaHHIM yacoM. MoBa
iiae npo Te, mo Pocig mowana BUIpaBIOBYBaTH ii CTaIIHCHKOTO PEXKUMY,
HaMaratucsi oro BiAOUMTH. TamM Ha MOBHOMY Cepilo3l 1IyTh IUCKYCIi, IO
HaueO6To CrajaiH TpaBWIBbHO BOMBAaB THX, XTO OOPOBCS 3a HE3AJICKHICTD,
BUIPABJOBYETHCS TEPOP Ta IHIINI TOJITAYHI pernpecii, MOBISIB 0€3 I[bOTo
HEMOXJIMBO Oyyo o0idTucs. | 1 puTopuka TOpKHyNacs HE JIMIIE BHUCJIOBIB
MOJITAUYHUX [ISIYiB, Kl HAMAaralrThCsl «CIOJ00aTUCS ITyOJIIIIi. ﬁﬂeTLCﬂ po
YHOPMYBaHHS LMX IO3MIIH y HAYKOBOMY M OCBITHBOMY MPOCTOPI — a L€ B¥KE
HabaraTo cepiio3Himey». Takox P. [Togkyp BinmiTus, 1mo: «Ilepuiuii 3aKkoH mpo
peadlIiTaIliio KEPTB pernpecii KOMyHICTUYHOTO TOTATITAPHOTO PEXUMY OYB
npuiHATHHN 1€ y KBiTHI 1991 poky. Ane toxi ime KomyHicTHYHA TapTisa Malia
BEJIMKHUM BILIMB Ha MOJIITUKY 1 HAMarajiacs He JOMYCTUTH KapAuHAIbHOI peBi3ii
MuHyja0ro. | 1ieit 3akoH OyB MEBHUM KOMIIPOMICOM MIX MPOKOMYHICTUYHUMU
CUJIaMU Ta YKPaiHOIIEHTPUCHKUMH HalllOHAJI-IEMOKpaTaMu .3 0JJHOro OOKYy caM
dakT crapTy mpolecy peabunTalli y Ti 4acu, KOJH 1€ BYOpa HaJl yCIM TsxK1Ia
«KepiBHa 1 crpsMoByroouda cuia KomyHicTHYHOI mapti», yxke OyB BEIUKHM
IPOPUBOM. AJie 3 IHIIIOTO, Y HbOMY JIMIIUINUCS OOMEXEHHS 100 peabdimTarii
monen, saxi BooBanu B YIIA, a oMy, HaueOTO, OyJIM MPUUYETHI 10 BOUBCTB UM
rpadyHskiB. Ille ogHa kareropis, Ha sIKy HE IOIIUPIOBABCS TOW 3aKOH, 1 sIKi
BpPaxoBaHi B IbOMY — II€ JITH PEIPecoBaHuX» [4].

Harowmicts cynnst Koncrurymiitnoro cyny P® y BiacraBii A. KoHOHOB y
CBOEMY IHTEPB’I0 BIIMITHB, IO peaOLTITAIlliHI MPOIECH, 110 BIIAOYyBalUCh B
1990 pp. ue Oyna ckopiin cripoda BUOAUUTHUCH TIepe]] pernpecoBanuMu. Jlaroun
OI[IHKY TmpoiiecaM peaOimiTamii Toro mnepiogy A. KOHOHOB 3a3HauyuB, IIO:
«/lep>xaBa moBUHHA OyJia BUOAUUTHUCS 1 BOHA I1e 3poouia» [5].

[{ikaBUM B KOHTEKCTI JOCIIPKEHHS peaOuTITalliiiHX MPOIECIB € BUCTYII
Bix 2 kBiTHA 2004 p. TOmIMIHROTO HaudajdbHHUKA [lepkaBHOTO apxiBy CiyxOu
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Oesnekn Ykpainu nosikoBHuka C. M. boryHoBa Ha ypodyuCTOMY 3axoii 3
Haroau 10-oi piynuii crBopeHHs A Cb Vkpainu, ne Oyio 3a3HadyeHO, IIO:
«BinnosigansuuM 3aBaaHHsIM JIA Cb YkpaiHu € BITHOBJICHHS IOPUIUYHOI Ta
ICTOPUYHOI CIPABEAJIUBOCTI CTOCOBHO OaraThbOX THCSY PEIPECOBAHUX,
MOCTIJOBHE BUKOHAHHS 3akoHy Ykpainum “[Ipo peabumiTamiro KepTB
MOJITUYHUX pernpecii Ha YkpaiHi. 3 i€ MeTor JlepxkaBHUM apxiBOM
Cinyx06u Oe3leku Ta apXiBaMH THMYAacOBOTO 30epiraHHs ii perioHaJIbHUX
opraniB neperyistHyTo nonaja 300 Tucsy kpumiHanbHUX crpaB. CaMme 13 [UMHU
CripaBaMHu TIOB’si3aHa OUIBIIICTh 3BEPHEHb TPOMAJISIH 1 3aMHTIB JePKABHUX
OpraHiB, SKUX IIOPOKY HAJAXOIUTh A0 apXiBy OJIM3BKO OJIHIET TUCSIYI» [6, c. 13-
16].

TakuM YMHOM, YCHI CBIJYEHHS, TEMaTU4YHI I1HTEPB'I0 € BaroMUM Ta
IIHHUM EMITIPUYHUM MaTeplajioM JJisl TOCTIHUKA. be3 CyMHIBIB YCHY 1CTOPIIO
CiJ BU3HAYaTU SK OKPEMHI HAINpsSMOK ICTOPUYHOI Hayku. B KOHTEKcTi
JOCII)KYBAaHOT TEMH YCHOICTOPHUYHI JKEpEsia CIYTyIoTh 3aCOO0M 3allOBHEHHS
«OUMX TIIAM» Yy ICTOpii IIOJ0 3aXOJiB, CHPSIMOBAHMX Ha BCTAHOBJICHHS
ICTOpUYHOT ~ CIIPaBEIJIUBOCTI,  BIJIHOBJICHHS  MOJITUYHHUX, COIIAJIIbHUX,
€KOHOMIYHUX Ta IHIIMUX MpaB, ajie Ha Hally AYMKY MOTPEOYIOTh MOAAIBIION
PO3pOOKHU MUTAHHS, IO CTOCYIOTHCS JOCHIKEHHS CHEIUDIKUA TaKUX JKEPE,
a/pke iX BUKOPUCTAHHS 3aBXAM 3aJICKUTh BiJl MOCTABJIEHUX 3aBJaHb Ta METH
MpOIECy Mi3HAHHS MEBHUX IMO/I1id Ta 0OCTAaBUH.
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ctBopeHHs JIA Cb Ykpainu, 2 kBitHs 2004 p. // 3 apxiBiB BYUK-I'TIY-HKB/I-
KTI'b. — Kuis, 2004. — Ne 1/2 (22/23). — C. 13-16.

BUBOPYE 3AKOHOJIABCTBO 3AXITHOYKPAIHCBKOI
HAPOJHOI PECITYBJIKHA

Jlaspie Inona Bonooumupiena
cmyoeumia I Kypcy wopuouuno2o gaxyibmemy 3axioHOYKPAiHCbKO20
HAYIOHAIbHO2O YHIEEPCUMeEnty

Bubopue 3aKOHOJIABCTBO — OCHOBA JIEMOKpPaTUYHUX BHOOpIB Ta
edekTUBHOTO (HOPMYBaHHSI TOJITUYHOI CHUCTEMHU, HUM TapaHTYEThCA IMPaBO
rpoMajisiH OpaTv y4acTh y BHOOpPUOMY MIpPOIIECI Ta MpaBO OyTH OOpaHUMHU J0
NpeACTaBHUIIKUX oOpraHiB Biaau. Came 3aBAsSKM BHOOpaM BUPIIIYETHCS
NUTAHHA [[0JI0 HAMpsIMIB MOJAJBIIOT0 PO3BUTKY KpaiHM, BH3HAYAIOTHCS
MOJTITUYHI Ta JAepkaBHi jiaepu [1, c. 12].

CraHoBieHHd BHOOpYOro IMpaBa B KpaiHax CBITY MaJlo BIUIMB Ha
PO3BUTOK BHOOPUOrO0 3aKOHOJABCTBA B YKpaiHi. BoaHouac, ¢dopmyBaHHS
OpraHiB BJaayd Ta 3akKjaJeHHS BHOOpYoro 3akoHojaaBcTBa 3YHP mae cBoi
OCOOJMBOCTI W mepeBard, MO K OOYMOBIIOE aAKTYaJbHICTh JAHOTO
JIOCHI1IKEHHS.

HocnimkenHto Bubopuoro 3akoHogaBctBa 3YHP mnpucesueHo HaykoBi
nomyku C. Kynpunipkoro, M. Jlyupkoro, I. Mumaka, b. Tumuka, B. Yxaua,
M. Yy6aroi Ta iH. [8].

Memoro HayKOBOi PO3BIIKM € NPOAHATI3yBaTH OKpPEMl TOJIOKEHHS
BHOOpUOTO 3aKkoHO1aBcTBA 3Y HPYy.

Ak cnymHo 3a3HauaB . Tepmrok, 3axigHOyKpaiHChbKa HapoJHa
pecryOiika BiJ caMOro MOCTaHHS, HaBITh B yMOBaxX CEPUO3HUX TPY/IHOIIIB:
peTeH31sIMH Ha ii 3eMJ1i 3 00Ky CYCIJIHIX JIepKaB, 30pOIHOIO arpeci€ro Ha CBOIO
TEPUTOPII0, MDKHAPOJHUM HEBH3HAHHSAM 1 T. 1H., Y BHYTPIIIHIA MOJITHIN
JEMOHCTpYBaJia CIIOKIMHY, 3JIaro/LKEHY 1 YCHIlHYy poOOoTy 1o po30ya0Bi
HaI[lOHAJIBHOI JEp>KaBH, HABOASYM Jaa Ta Oe3neky HaceneHHs. OcobinBe
3HaueHHs A1t po30ya0Bu 3YHP sik HallloHaJIBHOT JIepKaBU, HacaMIepe] yepes
BHpPA3HY HAaIlOHAIBHO-IEMOKPATUYHY 1J€0JIOTII0, Maldu 1i KOHCTUTYIIHE
3aKOHOJIJABCTBO i KOHCTUTYIIHHO-TTPABOBI MOIIYKH [2, ¢. 146].

Oco0nMBICTh BUOOPUOrO0 3aKOHOJIABCTBA 3aX1JHOYKPAIHCHKOI HAPOIHOT
pecryOiku Tojsrae, HacamIiiepel, y TOMY, 110 BOHO OyJIo po3poOieHe 3a
KOPOTKHUH 4Yac, ajie 3a pIBHEM JI€MOKPATHYHOCTI HE Maji0 Ha TOM Yac CBITOBUX
aHaJIOT1B.
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13 mucromama 1918 poky VYkpaiHChbKa HalllOHAJIbHA pajia MpUHHsIIA
«TumMyacoBuil OCHOBHUN 3aKOH MPO JIepkKaBHY CaMOCTIMHICTh YKpPaiHCHKUX
3eMenb OyBIIOT ABCTPO-YTOPCHKO1 IMIEPIi», IO CKIAIABCs 3 M'STH apTUKYJIIB 1
BU3HAYMB OCHOBHI KOHCTUTYIMHI 3acanu 3YHP. Tak, 30kpema, «Aptukyn 4
3aKpIIUIIOBAB BEPXOBEHCTBO 1 CYBEPEHITET HAPOJY B JICPKaBl, SIKMM 3/11MCHIOE
iX uepe3 CBOI MPEJCTABHUIILKI OpraHd, OOpaHI Ha MIJCTaBl 3arajbHOrO,
pPIBHOTO, MOPSIMOTO BHOOpPYUOTO IMpaBa IMijJi 4Yac TAEMHOTO TOJOCYBaHHS, 3a
MPOMNOPIIHHOI CUCTEMOI. BuOOpyuM mNpaBoM HAIUISAIUCS BCl TPOMAJSHU
nep>kaBu, 0e3 ypaxyBaHHS HalllOHAJIBHOCTI, cTaTi» [3].

OcHoBowo BuOOpUoro 3akoHogaBctBa 3YHP cramu mpuiiHsTi HaBeCHI
1919 p. 3akonm (Ha Toii wac — B 30VYHP), mo cnpsmoByBamucs Ha
BJIOCKOHAJIEHHSI MOJITUYHOI cuctemMu aep:xkaBu — «lIpo BubGopu no Coiimy
3axigHoi obOsnactu Ykpaincbkoi Hapoanoi PecnyOmiku» 1 «lIpo ckiamkaHHs
Coiimy 3axigHoi ob6mactu Ykpaincbkoi Hapognoi PecnyOmikuy. Ilumu
HOPMAaTUBHUMM aKTaMH BHU3HAYaBCSl MOPSJIOK OOpaHHS Ta JIsUIBHOCTI HOBOTO
napjaaMeHty (BuOopu IuiaHyBajducsa Ha d4epBeHb 1919 p.). Tak, 3rigHo 3
npuiinaTuM  YH Pamoro BubGopuum 3akonom (14 «kBitHs 1919 p.),
onHomnanatHuit CeliM Maiau oOMpaTH TPOMAJsIHM Ha OCHOBI 3arajibHOTO,
pPIBHOTO, MPSMOro0 BHOOPYOro MpaBa NMPU TAEMHOMY TOJIOCYBaHHI. AKTHUBHE
BHOOpUE MPaBO HaJaBaJIOCA rpomajsiHaM, KoTpi aocsarii 20 pokiB, TaCUBHUM
BHOOpYMM TIIPaBOM KOPHUCTYBaJIUCS 0coOM Bij 28 pokiB. [lemyratiB ciij Oyio
oOupaT 3a HAIIOHATBHO-IIPOMOPIIIITHOI0 CUCTEMOI0, TOOTO 3a KOXHOIO
HaIllOHAJIBHOIO TPYMNOI0, 3aJIEKHO BIJ KUIBKOCTI HAacEelIeHHS, BIATaK OyJo
BHU3HAYEHO MEBHE 4YHWCIO0 jaenyrtariB. lle rapaHTyBano BCIM HalllOHAJIbHUM
MEHIIIMHAM, HEe3aJeXHO Bij mepebiry BHOOpUOi KamIlaHii, TpaBO MaTH CBOIX
JenyTaTiB y mapiamenTi. Tak, 3 226 aenytatiB CeliMy yKpaiHill Maiau oOpaTu
160, monsiku — 33, eBpei — 27, Himil — 6. lle HaBITH JaBajio HAIIOHATBHUM
MEHIIIMHAM O11bie MaHAaTiB (66 criBBIIHOCHO 10 160 ykpaiHChKUX), HIXK OYJI0
MPOIEHTHE CITIBBIIHOIIICHHSI HAIIOHAJIBHUX CHJI Yy JIepKaBl, i€ YKpaiHIIii
ctaHOBWIH 75% HaceneHHs. Y 3B 43Ky 3 LIUM JIbBIBCbKUI HaykoBellb b. Tummk
CIIPaBEIMBO HATOJIONIYE, 110 TAKOTO AEMOKPATUYHOTO, HA JIEPKABHOMY PiBHI,
3a0e3nedYeHHs] MpaB HalIOHAIBHUX MEHIIMH TpU BHOOpax 3aKOHOJABYMX
OpratiB, IO CyTi, HE 3HaJIa 1 HE 3HA€ JIOHWHI CBITOBa BUOOpYa mMpakTHuka [4, C.
178]. IcHyBasia meBHa Kateropis ociO, sKi M030aBJSIUCI CBOTO BHOOPYOrO
npaBa oOupatu uu OyTH OOpaHHMH, a caM€ - OCOOHM JIYIIIEBHOXBOPI, pPaHiIlIe
3aCyJ/IPK€H1 3a BUMHEHHSI KPUMIHAJIBHUX 3JIOYMHIB, 34 3JIOYMHHU 1 MOPYUICHHS
poTH BUOOPYOi cBOOOIM [5].

Xoua, B CHJIy PO3BUTKY ICTOPUYHUX MO1M, TPOBEICHHS BUOOPIB Y YEPBHI
1919 p. crajio HEMOXIMBUM, JOCHIXKEHHS OCOOJMBOCTE BHOOPUOTO
3akoHoMaBcTBa 3YHP € BaxiIuMBUM 3 TOYKM 30py BIOCKOHAJICHHS SIK
BITUM3HSHOTO BHOOPYOTO 3aKOHOJABCTBA, TaK 1 JISUIBHOCTI OpPraHiB BIIAJIA Y
KOHTEKCT1 oro ¢opmyBaHHA. Amxke, sk 3a3HauuB M. CraxiB: «YKpaiHCbKa
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Hamionansna Pana 1 [ep:xxaBauit CexperapiaT npamoBaid rapsukoBo HaJ TUM,
mo0 OyaoBa Jep)KaBHOCTI Majia BUpPaA3HY JIeTajJbHY IJICTaBy 1 100 TaKuM
YUHOM IIaHyBaB y Jep)kaBl MpaBHUU TOpsAIok» [6, c¢. 53]. AHamizyroouu
nisubHICTh JlepkaBHoro Cekpetapiaty, Buainy YHPaau ta camoi YHPanu, a
TakoX 3akoHOJaBcTBO mnpo Coiim Ta mpo BubGopu no ColiMy, nmpaBO3HABEIb
KoHcTaTyBaB, o YHPaga TBepno crtanma Ha 3acajax 3arajibHOI JI€MOKpATii,
BIJIKHJIAI0YM PIlTyyde BCUISAKI KOHIIEMIIII OOMEXKEHHS MpaB HAPOY 1110JI0 BUOOPY
CBOI'O HAWBUILOIO 3aKOHOJABYOTO OpraHy, B TOMY 4YHCIl «TPYJIOBY
JIeMOKpaTito», 1o Oyja XapakKTepHOW sl JdisuibHOCTI JlupekTopii, Ta
«paJsHCbKy CHUCTeMY» 3 11 MpoJeTapchbkolo gukraryporo [7, c. 75].
KoMeHTyroun mojioKeHHsI 3aKOHY Ipo 000B’si3koBe BuiaUIeHHS Maiixe 30 %
MaHJaTIB MpeJCTaBHUKAM HallloOHaJIbHUX MeHIMH, M. CTaxiB CTBepIKyBas,
[0 «TaKMM YHMHOM 3aKOH YyCyBaB pa3 Ha 3aBXJMU HaIllOHAJbHI BUOOpUI
KoHDIKTH» [6, c. 53].

Taxum wunom, BUOOpYE 3aKOHOJABCTBO — BAXUIMBA JIaHKA B MOOYOBI
VYKkpaiHChKO1 JiepkaBU, ajkKe BIJI HOro SKOCTI 3HAYHOIO MIPOK0 3aJIeKUTh
nofanbiia e(PEeKTUBHICT, POOOTH MPEICTaBHUIIBKMX opraHiB. Bubopue
3aKOHOJIaBCTBO Ma€ OMHUPAIIOCh Ha JEMOKpPAaTUYHI I[IHHOCTI, 3a0e3neuyBaTu
BEPXOBEHCTBO 1 CYBEPEHITET HAPOIy LIISTXOM OOpaHHS HUMHU MPEACTABHUIIBKUX
OpraHiB Ha OCHOBI 3arajbHOTO, PIBHOTO, IPSIMOTO, TAEMHOTO ToJ0cyBaHHS. [1pu
IIbOMY BXKJIUBE JOTPUMAHHS FPOMAISHCHKUX MPaB yCiX BUOOPIIIB, HE3AIEKHO
BiJ HAIIOHAJBLHOCTI, BIPOCTIOBIIAHHS 1 CTaTI.
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IPABOBE CTAHOBHUIIIE KIHKH 3A HIJTFOBHO-CIMEVHUM
IIPABOM YKPAIHU-PYCH

llimenosa Kamina
cmyoeumxa I kypcy IOpuouunozo ghaxynrememy 3axionoyKkpaincbko2o
HAYIOHAIbHO2O0 YHI8EpCUmemy

IcTopist pO3BUTKY YKPaAiHCHKOT'O CIMEMHOTO MpaBa Csrae JaBHIX YaciB, II1€
no ¢dopmyBanHs KwuiBchkoi Pyci Ak gepxkaBu. AjpKe CydaCHUW MpPaBOBUM
CTaTyC XIHKH B IUIIOOHO-CIMEMHHMX BIJHOCHHAX B YKpaiHI IPYHTYEThCS Ha
IMOOKOMY 1ICTOPUYHOMY KOPIHHI.

[IuTaHHs MPAaBOBOTO CTAHOBHUINA JKIHKHM Ta NMUITFOOHO-CIMEHHUX BIJHOCHH
y TIPOILIEC] PO3BUTKY 1 CTAaHOBJICHHS HAIIOI JIepKaBU € HalOLIbII aKTyaIbHUMU,
OCKIJIBKM BOHH BXE caMl IO CO01 € OCHOBOIO CTAHOBJICHHS W PO3BUTKY
CyCHJIbCTBA.

[IutanHs NUTFOOHO-CIMEMHUX BIJIHOCUH Ta MPABOBE CTAHOBUIIIE KIHOK Y
KwuiBchkiil nepkaBi Oyjo NMpeaMeToM JOCHIIKEHHS pi3HUX ydyeHux. J[o Hux
MOHa BIIHECTH, 30kpeMa, SpmonoBy E.H., I'punisik H. B., Ta inmmux.

Mema HayKoBOi pO3BIIKM — KOMIUIEKCHUHN aHali3 PaBOBOTO CTAaHOBUIIA
KIHKH 3a MITI0OHO-CIMEHHUM TTpaBoM Y Kpainu-Pycu.

dopMyBaHHS HOPM NUIIOOHO-CIMEMHOTO mpaBa B KHiBCHKIM AepikaBl
B1I0OyBaJIOCSI BHACIHIJIOK TO€JHAHHS JaBHIX PYCbKUX TMPAaBOBUX 3BUYAIB 1
MIPUBHECCHUX HAMPUKIHII X CT. XPUCTUSHCHKUX HOpM. Hesamepeunum € Tou
dakT, mo W poauHHE mpaBo B enoxy JlaBHeoi Pyci Oymo gocuth n00pe
po3BuHeHMM. HaitOiabpIn BigoMi JOKYMEHTH YKpaiHH-Pycu, 1o perysroBaiu
npaBoBEe cTaHOBHIIE KIHOK - Pycbka [IpaBna ta CraryT kHs3s SpocnaBa mpo
IIEPKOBHI Cy/IH.

VY «Pychkiit TIpaBai» po3mmpeHoi peaakiiii BiZOMBCS 4acTKOBO IMPOIIEC
3MIHM TMPAaBOBOIO CTAaTyCy JKIHKM BiJ PIBHONPABHOTO 3 YOJOBIKOM JIO
mijgersioro. Ct. 88 BcTaHOBIIOE po3mip mTpady 3a BOMBCTBO KIHKU. BiH
yJBiUl MEHIIHWKA 3a mTpad 3a BUMHEHHS TAKOTO K 3JIOUYMHY IIOJI0 BLIBHOTO
4oJIoBIKa. TyT yXe BUMaJbOBYIOTHCS pUCH (PEOAAIBHOrO CYCHIIBCTBA 3 HOTO
BIJIBEPTO MEHIIIOBAPTICHUM CTaBJIECHHSAM JI0 KIHKH.

VY uepkoBHomy crtaryTi Bonogumupa Benukoro MicTuThCsi HOpMa, 3a
AKOI0 HAaCWIbCTBO HaJl OOApPCHKUMHU Jpy>KMHAMU ¥ JOYKaMu Kapanocs
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mTpadaMu B po3Mipi Bl OJIHIET JO M’ SITH TPUBEHH 30JI0TOM, a 3a 1HIIUX — JO
’sATUr puBeHb cpidioMm. Ile Te x cyro (deomambHa HOpMA, IO 3aAKPITLIIOE
CoIllaJibHy HEPIBHICTh KIHOK Pi3HMX CTaHIB [5]. HepiBHICTH XKIHOK, BHACIIIOK
COLIIAJILHOTO CTaHy, 3akpimieHa Takox 1 B llepkoBHomy CratyTti Spocnasa.
Hampukian, mepimia ctaTTs boro JOKYMEHTY TOBOPUTH PO 3BUYAITHE TOJII HA
Pyci BuKpajieHHs JIBYAT Ta HAKJIAQJa€ HAa BUKpajadya OUIbIl a00 MEHII TSKKY
IPOIIIOBY TEHIO, 3AJIEKHO B1J] COIIaJIbHOTO CTaHy BUKpaAeHOT [2].

OTxe, MOXKHa MIACyMYyBaTH, 10 Bipa 3a BOMBCTBO XIHKH Oyja BIIBOE 1
HaBITh BUETBEPO pa3iB MEHIIOIO, HI)K 32 BOMBCTBO YOJIOBIKA, & 3aKOHO/IABCTBO
KuiBcbkoi nepkaBu Oylio crpsMOBaHe, y HEPILY Yepry, Ha 3aXUCT 3aMOKHHUX
KIHOK.

[IInro6HO-CIMEIHE TIpaBO IBOTO TMEPioy JOMyCKAJIO IOJiraMii, a
dbopmamu 1UTIO0Y OyJM KyMiBJIsSL, BAKPAJACHHS i MPUBEJICHHS! HAPEUCHOI Y CBOIO
ocento [4, c. 131-141]. 3a ygaciB KuiBcbkoi Pyci numtoOHuil Bik (MiHIMAJIbHUN
BIK BCTYIly A0 LUIO0Y) 30pieHTOBaHUM OyB Ha Bi3aHTIMChKE 3aKOHOAABCTBO U
CTaHOBUB JjIs aiBuat — 12—13 pokiB, a aisa roHakiB — 14—15 pokiB. Ane 111
HOPMH 3aCTOCOBYBAJIMCS Y CEpPEIOBHUII MPUBLICHOBAHUX BEPCTB HACEJICHHS
[2].

Cnin 3a3HaYuTH, 110 TO3UTUBHOIO PUCOIO 3aKOHOAABCTBA YKpaiHu-Pycu
OyJio Te, IO B TMepIle >XKIHKKM OTpPUMad PIBHI 3 YOJIOBIKAMHU MpaBa II0J0
ManHOBOro craHoBum@a B ciM'1. HeoOXimHMM HaCIIAKOM I[IMBUILHOIL
PIBHOTIIPABHOCTI JIPY>KUHU CTaJI0 HaJaHHS il paBa BJIACHOCTI.

He moxkna 3amummtu 06e3 yBaru Toul akt, mo KuiBcbka Pych Oyia
€IMHOIO KpaiHOw B €Bpori, A€ *KiHKa 3 MOYaTKy JIPYroro TUCSYOIITTS HAIIOl
epu Maja MpaBoO CIJAKyBaHHS BJIACHOCTI MICs cMepTi voJioBika [4, c. 131].
[licnss cmepTi 4oJiOBIKa BAOBa OTPUMYBaJla YAacTHUHY CHAIIIMHU W Morja
o4oauTu ciM’ro. BoHa craBama OMIKYHOM CBOiX JiTell. Matu BUIBHO
po3nopsKazacs TIIbKA CBOIM MaifHOM.

[Ipu BupillleHH] MUTAHHS PO PO3JIyYEHHS, AK€ perynoBaiocs CtatyToM
SpocnaBa, CTaHOBUIE KIHKA 3 YOJOBIKOM OyJIO HEPIBHOIPABHUM.
XapakTepHo, 110 00OB'SI3KOBE PO3JIYUYEHHS] HACTYNAJIO TUILKU B pa3i MPOBUHU
IPYKUHU, a MOJPY>KHA HEBIPHICTh YOJOBIKA HE JaBaja >KOAHUX MIJICTaB IS
PO3JTyUYECHHS.

OTxe, KOPOTKHUI ICTOpUYHUIA aHami3 3akoHOoAaBcTBa KuiBChKOi nepikaBu
1010 MPABOBOI'0 CTAHOBHUINA >KIHOK J1a€ MIJCTaBU JJIsI HACTYITHOTO BUCHOBKY -
B rajy3l HUTIOOHO-CIMEMHOTO IpaBa >KIHOK JOCUTh 4acTo oOMexyBanucs. o
TOTO X, B JIaBHbOPYCHKIH JiepkaBl iCHyBaJla colliaibHa HEPIBHICTh, BHACIIIOK
AKOl TpaBa >KIHOK Yy 0araTbOX BHUIIQJKaX BH3HAYAJIUCS COILlaIbHUM
MOXO/KEHHAM. [, 3BUYaitHO, 3aKOH 00epiraB 3aMOKHiX JKIHOK.
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OCOBJHUBOCTI ITIPABOBOI'O PEI'YJIFOBAHHSI
MIKKOHO®ECIMHUX HIJTIOBHO-CIMEMHUX BITHOCHH
HIJJAHUX POCIMCBKOI IMIIEPII

Pubanvuenxo Anacmacis Anopiisna
cmyoeumia opyeozo kypcy Ilnecmumymy npasa, Kuiscoxuii nayionanvHutl
yHieepcumem imeni Tapaca Lllesuenka

[IpuBaTtHEe XHUTTS CIM’i Ta IHCTUTYT HUIIOOY B YCIX LMBUII3ALIAHHUX
KyJbTypax peryjroBajiuCs HOPMaMHM 3BMYAa€BOro Mmpama. B Takuil cmociod
chopMyBaIUCh YCTAJICH] IUTFOOHO-CIMEMHI TpaguIlii, K1 B KOKHOT HAPOJIHOCTI
MaloTh CBOi OCOOJIMBOCTI. 3aBajiocs, 110 BOHU € HEMOPYIIHUMHU 1 HE 3a3HAIOTh
3MiH 3 TUIMHOM BiKiB. OJHAaK 3apO/KEHHS XPUCTUSHCTBA, MOLIMPEHHS HOTO
BueHHs (CBstoro Ilnchma, amocTOIBCHKUX MPABWII) MOTY)KHO BIUIMHYJIO Ha
IHCTUTYT CiM’1 Ta U000y, 3MIHMBIIM WOro AoKopiHHO. Ha mepiie wicue
MOCTaJM 3acajJd MOHOTaMHOCTI, HEPO3PUBHOCTI Ta IIEPKOBHOTO HArJsIy 3a
IUTIOOHO-CIMEMHUMH BIJTHOCHHAMHU.

VYcranennit 6ananc nopymmuBces micis Benukoi 3axigHoi Cxusmu 1054
POKY — pO3KOJ XPHUCTUSHCHKOI ILIEPKBM Ha MPaBOCIAaBHY Ta KAaTOJUIBKY
koHpecii [1, c. 347]. B momanpiioMy KoXHa 13 HUX 3aKjajna BJIACHI 3acajau
010 3MICTY 1HCTUTYTy IIUIFOOY, OCOOJMBOCTEM MOro yKIQJeHHS Ta
po3ipBaHHs. Tak, TpaBOociIaBHA IIEPKBa PEIUIIIOBAIIA MOHATTA HUIO0Y 13
KOcTuHiaHiBChKOTO 3aKOHOJABCTBa 1 3akpinuia KWoro B Homokanoni B XIV
tutynax narpiapxa @ortist 883 poky. BinanosigHo 1o gokymeHnty: «l1lmob — 1e
COI03 YOJIOBIKA Ta IHKH, 1] IKUM PO3YMIETHCS HIIICHICTh CHIJIBHOTO KUTTS.
O3naueHe moHATTS Oyno  BiaTBopeHe y  Kopmumx  kHurax, ski
BUKOPUCTOBYBAJIUCA SIK JDKEPENO MpaBa B PYChKiM AepxkaBl. 3rogo micis
PO3KONy XPHUCTUSHCBKHX IIEPKOB MPaBOCIaB’sd JOTPUMYBAJIOCS MPUHLIUITY
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oJHOBIpHOCTI. He no3BoJsnoCcs yKiIaaeHHs U000y MDK IPAaBOCIaBHUM 1
HEXPUCTUSIHUHOM, B TOM >K€ 4Yac IIEPBKOBHUI LUIIO0 OYB MOXIMBUM 13
KaTOJMKaMH, MPOTECTAaHTAMHU Ta 1HIIMMHU BIPYIOUMMH, 1110 CIOBITYyBalIH BIpYy B
TpuearHOro bora 3a yMOB BiHYaHHS Ta BUXOBaHHS JIITEH y IpaBOCIaB’i.

Tak, xaronuibka II€pKBAa HETAaTHBHO CTaBWJIAcsd JIO 3MIIIAaHUX
MDKKOH(DeciiHuX 1uio6iB. 3okpemMa kaHoH 1124 posminy VI Kogekcy
KaHOHIYHOTO TIpaBa 3a00POHSB YKJIaJICHHs MUTIO0Y KaTOJIMKa Ta XPUCTUSHUHA-
HEKaToJIMKa 0e3 CHellabHOr0 J03BOJdYy. JlaHuil m03B1a, 3riHO 3 KaHOHOM
1125, maB OyTn oTpumaHu{ BiJ MicieBoro opauHapis. [lpu 1mpomy, ocoba
KaTOJIUIIPKOTO BIPOCHOBIJIAHHS Majia TMOOOIIATH HE 3PEKTUCS CBOEI BIpU Ta
BUXOBYBaTH AiTel y ayci karonunumy. OxpiMm Toro, kaHoH 1108 mependauan
MO>KJIUBICTh YKJIQJIEHHA TaKOro IUI00y JIMIIE B MPUCYTHOCTI KAaTOJHUIIBKOTO
CBAIICHHUKA.

Bigrak 6aumMo po30DKHOCTI B MIIXOAaX J0 YKIAJEHHS HUT00Y, TOMY
MOJIOJAHHS MDKKOH(ECIMHUX KOJI31M (PaKTHYHO TOKIaJaiocs Ha Iuiedl
Jep>KaBHOI BIaJu, /i€ MPOXHUBAIM MiJJIaHI, Kl CHOBITYBaJId XPUCTUSHCTBO
CXiIHOTO Ta 3axigHoro oOpsmiB. Jlo Takux pAepkaB HaJIeXUTh Pocilichka
iMmriepia. PosmupeHHs 1i KOpAOHIB, MONIMPEHHS BIUIMBY Ha KaTOJHUIIbKE
HaceJIeHHS BIUIMHYJO 1 Ha migxoau Cestiimoro CuHomy (TepMiH) A0
BU3HA4YeHOI npoobiemu. 23 dyepBHsa 1721 poky 3’sBuBcs Haka3 «O J103BOJICHUU
Haxomsmumcst B Cubupckoit ['ybepuun IlIBenckum TmUieHHWKaM BCTYINATh B
Opaku ¢ TIpaBOCIIaBHBIMH, O€3 TEPEeMEHBl WCIOBEAYEMOW WMH BEPHD»
Cesriitimioro CuHOAY, SKUI JO3BOJIMB TMPEJCTaBHUKAM 1HIIUX KOH(QeECIi
YKJIaJIaTh MIII00 3 MPaBOCIaBHUMHU MMiagaHuMu Pocificbkoi iMmepii 3a yMOBH
YVKJIaJlaHHS TIUIF00y B TIPaBOCJABHIM IIEpKBI Ta BHUXOBaHHSA JITeH y Ayci
npaBocian’s [2, ¢. 5]. HacTymHuM KpokoM Ha BPEryJIIOBaHHS JaHOI MpoOaeMu
ctasio omyOnikyBaHHs 18 cepnHs npboro  poky Ilocmanns CasTidmoro
Cunony no mnpaBociaBHux «lIpo Oe3nepemikogHUN BCTyn y INUIIOO 3
IHOBIpLSAMH», 1€ Oylo (PaKkTUYHO JO3BOJIEHO KaTOJMKaM OpaTd ydacTb y
npaBociiaBHUX putryanax. ¥ 1768 pomi OyB BupanHuii «TpaktaT BIYHHM MiX
Bcepociiicekoro iMnepiero Ta Piuro [Tocrionutoro [lonbcbkoro», 3riIHO 3 IKUM
3MIIIaHUA NUTI00 MaB YKJIQJaTUCS y Bipi, 10 SKOi Hajie)kalla HapeueHa, CUHU
Majy CIIOBIyBaTH Bipy OaThKa, a JIOYKH — Marepi. 16 >KOBTHS OYyJIO BHIAHO
yKa3 caMe ISl MOJbChKUX 3eMenb mia Ha3zBow «lllogo nuoly mroaeit pizHUX
Bip Ta BipocnoBiganb BiA Ilompiii ryOepHii», Ied yka3 CTOCYBaBCs 1
npaBoOepexxkHoi YkpaiHu. B 1mpomy ykaszi Oyjno BH3HAHO MOXIIHUBICTh
KOH(JIIKTIB Y POJIUHI, JIe CUHU Ta JOYKHU OyJIM Pi3HOI BipU, TOMY BUPILIEHO, 110
IUTUHA Mae OyTH XpelleHa y Bipl OaTbka. BapTo 3a3HauuTH, 110 poCiiichKa
Binaga cdopmyBana KuiBCbKy TyO€pHiI0 Ha TEpUTOpil KOJHUIIHBKOI Peui
[TocnonuToi, a MOCTAaHOBH IILOTO YKa3y MOIIMPIOBAIUCH HA TEPUTOPIi, K1 OyJI0
npueaHano Bij Ilompmii. ¥V 1830 pomi Muxona I BugaB yka3z "IIpo mpasa 1
000B'sI3KM CiIMEMHI", y SIKOMYy BHUMarajacsi po3mucka BiJl KaToJIMKa, 10 BiH HE

88



Oyle HaB’s3yBaTH CBOI BIpy poOAWHI 1 HUIHOO Oyae yKIaaeHO 3TiIHO 3
KaHOHaMU TipaBociiaB’s. 23 naucronana 1833 poky Oyio Bumano Hakaz CeHaty
«I1logo BiHUAaHHS NMUTIO0IB OCI0 MPABOCIABHOTO BIPOCTIOBIIAHHS 3 1THOBIPIISIMU 3
noBepHeHuX Bif Ilompmii ryOepHi Ha TiAcTaBl 3arajbHUX YWHHUX B
Pociiicpkili iMIiepii y3aKOHEHb)» BCTAHOBUB, 1110 BIHYAHHS Ma€ 3/1ICHIOBATH
MIPaBOCJIABHUM CBSILIEHHUK, a IITH MalOTh OyTH BUXOBAaH1 y MPaBOCIaBHINA BIpI.
VYka3z 1768 poky OyB BU3HAHUW HEIMCHUM BHACIIJOK BTPATH CYBEPEHITETY
Piuuto [Tocnonuroro. ¥ crarti 72 3akoHIB TPOMAJISTHCHKUX OYJIO BKa3aHO, IO
IUTFO0 KaTOJIMKA 1 MPABOCIABHOTO € HEeJIIMCHUM, SIKIIIO BIH HE OyB YKJIaJCHUN Y
NPUCYTHOCTI MPABOCIABHOrO CBsIeHHUKA. KpiM Toro, mo0 ykiacTu LUTHOO0,
JI03B1JI MaB HaJlaTU KChOH/I3.

Bapro 3a3HauntH, 110, BHMMAaram4M BiJ KaTOJMKA PO3MHUCKY MPO
HEHAaB’sI3yBaHHSI BIpHU, pOCiiiCbKa Biaja MepeciigyBaia MOJITUYHI MOTUBU. Y
1830 pori BiAOynOCS MOJIBCHKE MOBCTAHHS 1 CTAJIO 3pO3YMLIO, IO MOJSKIB
BApTO aCUMUIbOBYBATH, 0O KATOJHUIIM3M € JOMIHYIOYOK PEJIri€l0 MOJSKIB,
OIBIIICTh TIOBCTAHI[IB CIOBIAyBadu came 1ii. TakumM YHMHOM CTOsJIa MeTa
pycudiKyBaTH MOJISIKIB Ta 3YIIMHUTH iX HAIIOHATBHUN PyX.

Jns Toro, moO 3pOo3yMITH TpaKTUYHE BUPIMICHHS MNUTAaHb 3MIMIAHUX
Nnu1F00iB, HaMHM OYyJIO TpoaHaTi30BaHO MeTpUUYHI KHUTH TPABOCIIABHUX 1
KaToJiuKiB BacuibkiBchkoro moBitTy 1840-ux pokis.

AHai3 JpKepea BKa3ye Ha MOOJUHOKI (PAaKTH I1CHYBaHHS 3MIMIAHUX
nutto0iB. Tak Bopomorx 1840-1850x pokiB y 1mepksi Pizgsa boropoauiii B
MicTeukKy PokuTHe BacuiibKiBChKOI0 MOBITY OyJO yKIIaAeHO BChoro 261 nuio0,
3 HUX MDKKOH(eciiHux - 12, mo ckimamae 5 % BiJICOTKIB BiJl BCIX HUTIOOIB.
OTxe, OYEBUAHUM € TEHJCHIIIS HETOIMYISPHOCTI TaKUX COIO3IB, SIKA B TOMY
YUCJIl TOCWIIOBAJacsl KaHOHIYHMMHM HOPMAaTHUBHUMM KOJI3iAsMH. MeTpuuHi
KHUTH TaKOX BKa3YIOTh, III0 OKpEeMi MOJIOJISTA MICs BECULIS 3MIHIOBAJIH BIpY,
y OUIBIIOCTI BUIIAJKIB HAa MOCTYIIKM MIIUIA )KIHKa-KaToJanuka. Tak, 2 nucromnana
1841 poky B cemi Xuthi T'opu oxapyxuscs aBopsiH Deogociii DomiH
bepe3oBcbkuil (mpaBociianuii) Ta Mapist TeogopiBHa SpoiieBud (KaToJIMUKa).
Ha momeHT HapomkeHHs iHiX cuHiB Posjiona ta IBana matu Mapisa yxe Oyina
npaBociaBHoo. [1oa10HMi Bunanok maB mictie y 1849 porii — katonuuka Codis
boOpukoBa, sika Buiinuia 3aMixk 3a npaBociiaBHOr0o CuMeoHOM 371e0ChKOro Ha
MOMEHT HapOJKEHHS OYKU TEeTSHU TaKOXK cTaja MpaBOCIaBHOIO.

TakuM 4YWHOM, TpoaHaNI3yBaBIIM MiXKOH(]eciiHI 1numoou Pociichkoi
IMIIepii MO>XHA MPOCTEXKUTH, 110 BIPOCHOBIJHICT B CIM’i BU3HAudajacs 3a
4OJIOBIKOM. SIKIO BiH OyB MpaBOCIaBHHUM, TO NUIOO yKIajadu y IEpKBI 3a
CXIJTHUM OOpsIZIOM, a SIKIIO KAaTOJUK — TO Yy KOCTEJl 3a 3aXiJIHOK TPAJUILELO.
[IlompaBaa, iCHyBalK 1 BUHATKH, J€ YOJOBIKU-KATOJIUKH TIOTO/KYBAITUCS B3SITH
NUTI00 13 MPaBOCIABHUMU KIHKAMH 3a CXIJTHUM 0OpsiioM. Takux BHMIAIKIB B
perioni Hamu OyJo BusiBiieHO 4, a came nu1o6 Kcasepis 36opchkoro 3 Mapiero
[TnimkanoBcbKkorO, 1LT00 @uopiana Bipxocekoro 3 Mapiero MaeBchKOIO,
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nuiro6 Credana 3emiHcbkoro 3 Onekcanaporo ['nmosarpkoro, 106 IlaBia
IOpkoBcrkoro 3 Codiero 3104€BCHKOIO.

Bapro 3a3HauuTtH, 10 mepel MNPOBEACHHSIM IIEPEeMOHII BiHYAHHS SIK
TaiHCTBa MepeyBaia Mpoleaypa 3MiHA KaTOJMI[BKOrO IMEHI B JIOKYMEHTaXx,
AK€ Majl0 MOJAIOHY CIIB3BYYHICTh 3 MPABOCIABHUMH CBATUMU. [[0 mpukiangy
Teopop SpomeBuu OyB 3anucanuii sk Denip. Ilpu 1uboMy Hepiako
Jomyckanucs TpyOl TOMUIKHM, a caMme Kartoinuka Mapianna TeonopiBHa
SpomieBny Oyina 3anucana sika Mapis, 1m0 € xuOHUM. CHpaBXHIM 1M’ sIM MaJio
Oytu MapiaHHa.

Otxe, MKKOH(ECIITHI TUTFOON PETYJI0BAINCI KaHOHAMH 000X KOH(Decii
Ta 3aKOHOJABCTBOM Pociiicekoi immepii. [l{onmpaBna, qomiHyOUy poOJib Majo
OCTaHHE, sK€ (AKTUYHO 3MYIIYBAJIO KATOJUKIB YyKJIaJaTH MLII00 Yy
MPABOCJIaBHIN IIEPKBi, HE JAI0UYM KOJHOTO BUOOpY, 0O JUIE Take BIHYAHHS
Majo puandHy cwiry. KpiM Toro, momomsta 3000B’S3yBajiiCsi BUXOBYBATH
IiTel y Ayci npaBocias’sa. B o3HaueHOMy migxozl BOa4aeMO NMOPYLIEHHS IpaB
KaTOJIMKIB Ha CBOOOAY BIpoCHOBiJaHHs. Pocilicbka iMmepis HaB’si3yBajia
NpaBOCJaB’sl SIK OCHOBHY pEJirito, HE JO3BOJSIOUM MOJOJASITaM CaMOCTIHHO
BUPIIIIYBaTH, /e BIHUYATHUCS 1 SIKy BIpy oOupaTu AuTHHI. Ile MOXHA MOSICHUTH
OakaHHAM aCUMUISIT BIUTMBOBOI €JIITH MOJIbCHKOTO CYCHIJIBCTBA, KA MpardyJsia
no 3100yTTs HezanexHocTi. IloctaBimena meta Pociiicbkoi immepii Oyna
JOCSITHYTa aTKe BEJIMYe3HA KUIBKICTh JITEH 31 3MINIAHUX NUII001B, HE MAalOuu
cBO0OM BUOOPY, CTAJIA MPABOCIABHUMU.
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ICTOPISI KPUMIHAJIbHOI'O IPABA B YKPAIHI

Casiyvkuti bopuc boeoanosuu
yuens 9 knacy Yuowcukiecovkoi 30111 I-111 cmynenis, [liobepisyiecorxoi OTI

Sk cBiUMTH OaraToBiKOBa 1CTOPIs JIOACTBA, 3JOYMHHICTH € MOCTIMHUM
CYHNyTHUKOM MOTr0 ICHYBaHHS Ta PO3BUTKY. bijbIlle TOro, B OCTaHHI CTOJITTS Y
MepeBaXXHIA OUIBIIOCTI KPaiH CHOCTEPIraeThbCs 3POCTAHHS PIBHS HANOUIBIN
HeOE3MEeYHUX 3JI0YMHIB. 3HAYHOIO MIPOIO 1€ 3yMOBJICHO CKJIAIHUM MEPEX1THUM
€TaroM pO3BUTKY JEep>KaBU Ta OararbMma IHIIMMU, SIK CyO €KTUBHUMH, TakK 1
00’ekTHBHUMU 4WHHUKaMu [4]. Tlepmuii mucaHuii 3aKOH, SIKM MM MOXKE€MO
JOCIIKYBaTH, 11€ CKJIQJICHUH Ha OCHOBI 3BUYA€BOTrO IpaBa, 30IpHUK 3aKOHIB,
SAKWW BiAOMHUN HaM Mija Ha3Bow «Pychka mpaBaay», ckiaageHuil y KuiBChbKii
nepxkaBl 'y XI — XII cromitrsix. Ile OyB mepmmii nucaHuid KpUMIHAJIbLHUM
KOJIEKC, 3T1JIHO KOTO MOKHA OyJi0 3J1MCHUTHU CYJ, BITHOCHO TOTO, YM IHIIIOTO
37I04MHY. B OCHOBI MpPaBOBOrO pEryjiOBaHHS CYCHUIBHUX BIAHOCHH Y
[Nanmumeko-BonuHckkiid nepxaBi Oynu mkepena mpaBa KwuiBcekoi Pyci, ski
BIIMOBIAM 1i COIIAJIbHO - EKOHOMIYHOMY pO3BUTKY, TOMY He OyIo
HEOOXITHOCTI CTBOPIOBAaTH HOBE 3aKOHOJABCTBO. [IpoTe mijl BIUIMBOM HOBUX
COILIAIbHO-€KOHOMIYHHX, KYJbTYPHUX 1 MOJITUYHUX BIAHOCHH TaJMIIbKO-
BOJIMHCHKI KHS31 BHUJABAIM T'PaMOTH, SIKI PO3BUBAIIM Ta BJOCKOHATIOBAIIU
YyuMaJio TOJIOKEHb PYChbKOro mpaBa. [0JIOBHUMM JKepellaMu TpaBa B
[Nanuubko-BonuHChKi nepxaBl Oynu 3BuYai, Pycbka mpaBaa, KHA3IBCbKE
3aKOHOJIaBCTBO, Marjic0yp3bKe NpaBo, IIEPKOBHE MPaBo.

3axoryIeHHsl 1 YTPUMaHHSI YKPAiHCHbKUX 3€MeJb MOJbChKO-TUTOBCHKUMU
dbeomanaMyu TOCTYIIOBO OOYMOBHJIO 3MIHM SIK Y CYJAOYCTpOi, Tak 1 B
cynounHCTB1 YKpainu. Tak, no kinisg XIV cT. cynoycTpiil 1 CyIOUMHCTBO B Til
yacTUHI YKpainu, 1o Bxoawia no0 Benukoro kHs3iBcTBa JIMTOBCHKOTO, OYyIIO
NoAI0HE CYJOYCTPOIO 1 CYJOUMHCTBY KHsKO1 no0u. Y cepenuni XVI cr. Oyio
npoBesieHo cynoBy pedopmy. Ha binbckomy ceitmi (1564 p.) marnariB i
HUISIXTY OyJ10 m030aBJIEHO MpaBa CyA0BO1 IOPUCIUKIIII. Benukuil KHsA3b CTBOPUB
y KOXHOMY 3 IOBITIB, Ha SIKl OyJi0 po3auieHo Bennke kHsA31BCTBO JIMTOBCHKE,
36MChKUH, TpPOJACBKMH 1 TMIAKOMOPChKUN cyau. KpumiHaineHi —cripaBH
pO3MIISIIANUCA Yy TPOJICBKUX cyJax. Y MicTax, Jie Aisio MaraeOyp3bke Mpaso,
CyJIOB1 CIIpaBU PO3IVISLAQINCS CYJOBOIO KOJETi€ro, siKka ckiaaanacs 3 BIWTa i
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NaBHHUKIB. [XHf IopUCAUKIiA HomuUpoBaiacs Ha MimaH. Baromoro 6yia cynosa
KOMIIETEHII1s IIepKBH. Jlis1M 1IEpKOBHI JyXOBHI Ta JOMEHIaJIbH1 Cyau [5].

B ykpaiHChKuX 3eMIISIX, 1110 BBIMIILIM MICSA LOTO 00'€IHAHHS 10 CKJIaay
[Tonbmii, OynO MOMMPEHO TMOJLCBKY CYyAOBY cuctemMy. BopHouac Ha
YKpPATHCBKUX 3eMJISIX 3aiuiiaBcsi YMHHUM JIutoBchkuil ctatyT 1566 p. Ilicns
npudHATTA y 1588 p. III JInTOBCHKOrO CTAaTyTy BiH CTa€ JKEPEIOM IpaBa B
yCIX YKpalHChKUX 3€MJIAX 1 JisiIB TaM SIK HalaBTOPUTETHILIE JHKEPENIO IpaBa
MPOTSATOM 0araTbo0X POoKiB .

Jlesiki 0COOJIMBOCTI MaB MPOLIEC PO3IIISIAY CIpaB y TaK 3BAHMX KOIHMX
cyaax (cymax rpomMan), IisUTbHICTh SIKMX 31HMCHIOBANACS B YKPATHCHKHUX 3€MIISIX
3a 4aciB ix mepeOyBaHHs y ckianl JlutBu 1 Ilombmii. IlpaBo Ha icHyBaHHS
KOITHUX CY/IB OyJiI0 0(pOpMIIEHO 3aKOHOaBYO0, 30KpeMa, B apTUKYJ1 9 po3aity
XIV JlutoBcbkoro craryty 1588 p., sSsKHM BOHHM 3a CBOIMHU (YHKIISIMH 1
CaMOCTIMHICTIO TMPUPIBHIOBAIUCA JO0 IHIIUX YypsaaoBux cyAiB . Komni cynu
pO3MIsiay COpaBU MPO KPajalKKH, po30iiiHI Hamaau, 3HUIICHHS YYXKOro
MaifHa, 3aBJaHHS TUIECHUX YIIKO/KEHb, BOMBCTBAa TOIIO. SIK 3a3Haydae
nocmiaHuK KomHuX cyaiB ['youk A.O., iX [disIbHICTH OasyBajacs Ha
3BUYA€BOMY TIpaBl YKPaiHCHKOTO Hapoay, MIATBEPIKEHHSIM 4OMY € Te, 10 "B
KOITHOMY CYJOYMHCTBI 30€peryiocss 4uMalo PHUC, XapaKTEepPHUX s CYI0BOI
TISTBHOCTI rpoMaj nepiony JaBHbOpychbKoi nepxaBu’. OHIEIO 3 XapaKTEepPHUX
0COOJIMBOCTEN KOIMHOI'O CyJIOYMHCTBA, Ha IyMKy lOxo 1.O., Oyno Te, mo "B
HbOMY MaJIO MICII€ TOEAHAHHS B OJIHIN 0c001 CyJ1I0BOTO 1 ciigduoro oprany" [5].

VHiBepcanu rerbpmana bormana XMenbHUIIBKOTO € BaKJIUBHUM ITPABOBUM
JDKepeNioM, SIKe Jla€ MOXJIMBICTH IpOaHali3yBaTU Ipoliec (opMyBaHHS
KpUMIHAJBLHOTO TIpaBa YKpaiHChKOi AepkaBu B cepenuni XVII cr., amxke
nepeBakHa OUTBIIICTh YHIBEPCATIB, HE3aJEKHO BiJI CBOTO OCHOBHOTO 3MICTY,
BKa3yl0OTh Ha TMEBHUW 3JI0YMH SK CYCHUIbHO HeOe3neyHe MAisiHHA a0o
Oe3MIsUIBHICTh Ta MOXJIMBE IMOKapaHHs 3a BuuMHEHe. KpuMiHanbHO-TIpaBOBI
HOPMHU T€ThbMAHCBhKUX YHIBEpPCAJiB CIUPAIOTHCS HA TakKl IPaBOBl JpKepena
VYkpaincbkoi nepxaBu — Bilicbka 3anopo3bkoro: 300piBebki ctarti 1649 p. ta
MpUBLIET MOJBCHKUX KOposiB, a 3 1654 p. — IlepescnaBcbko-MOCKOBCHKI
CTaTTI Ta APCHhKI TPaMOTH.

JlikBimyBaBmu y 1781 p. monkoBo-coTeHHmi ycrpid, Kartepuna 11
3anpoBaguia B JliBoOepexxHIM VYKpaiHi aAMIHICTPAaTUBHHUN T'yOepHCHKUM
yerpii. 3 gpyroi monoBuHH 90-x pp. XVIII cr. rybGepHchka pedopma
posnovanacs 1 Ha IIpaBoOepexHiit YkpaiHi. 3 HOBUM aJaMiHICTpaTHBHUM
nojijioM YKpaiHu B 3Ha4HIA Mipi Oyrna moB's3aHa moOyjoBa TYT CYA0BOI
cucremu. Tak, Ha mouatky XIX CT. y Takux YKpaiHChKUX TyO€pHisiX, SIK
Cno0iaceko-yKpaiHcbka, XepcoHchka, KarepumHocnaBchka Ta TaBpiiichbka
CyJIOBl CUCTeMH OyJu MPHUBENICHI Y BIAMOBIIHICTh 3 CYJOBOI CHCTEMOIO, IO
dbyHKITIOHYBajla y KOPIHHUX T'yOepHisx mneHTpaipHoi Pocii. B Toif ke uac Ha
[IpaBoOepexHiit YkpaiHi, sika 3 1569 p. mo 1793 p. 3Haxoaumnacs y ckiaai Pedi
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[TocnonuToi, a motiM Oyna npuenHaHa g0 Pociiicekoi immepii, 1o 1830 p.
IPOJOBXKYBada [ISITH CHCTEMa TOJBCHKUX CYMIIB, Ky OyJI0 JIKBIJOBaHO
napcbkuM ykazoM Bijg 30 >xoBTHs 1831 p. Cynoa cucrema IlpaBoOepexHOi
VYkpainu crania cX0ko0r0 3 CyJI0BOI0 cuctemoro JIiBoOepexxHoi Ykpainu [5].

B 1917-1920 pp. B ymMmoBax )0pCTKO1 00pOoTHOU 3a Biaay (yHKIIOHYBAJIO
Kilbka (OpM YKpaiHChKOI HAIlIOHAJIBHOI JEpKaBHOCTI. Y I1el ke mepion
Bi/IOyBaBCS AaKTHUBHUM TOMIYK €(QEKTUBHUX 1 ONTUMAJbHUX MOJIENIeH
YKpaiHChKOTO HarmioHaJbHOTO TipaBa. Cyau Ta TPaBOOXOPOHHI OpraHu
Lentpansunoi Pamu, reremanary Ckopomaacbkoro Ta JlupekTtopii B iX
TUSIIBHOCT1 JIEAKUN Yac KepyBaJMCs 3aKOHAMM KOJUIIHBOI Pociiickkoi iMmepii
Ta TumuyacoBoro ypsay. XapakTepu3yloud 3aKOHOJABCTBO TeTbmaHa II.
CkopomnaJcbkoro,  MNpPOJOBXKYBaB  MiATH  jAopeBostoiiiauit  CraryT
KPUMIHAJIBHOTO Cy/I0UYMHCTBA".

Y 3axigHo-YkpaiHcekii  Hapopuiii  PecnyOmimi  cymoycTpit 1
CyIOYMHCTBO Oa3yBajuCs Ha 3aKOHOJABCTBI ABCTpO-YTopiiuHU. [lo3uTHBHIM
y CTBOPEHHI OpraHiB JiepKaBHOI Biaju Ta npaBoBoi cucremu 3YHP crano Te,
[0 BOHA HE MiNUIa MIJISXOM PEBOJIIOIIMHUX, COIIAJIBHUX EKCIEPHMEHTIB,
30KpeMa, He OyJIO0 MOBHICTIO JIIKBIJJOBAHO CTape aBCTPINChKE 3aKOHOIABCTRO,
AK€ TPOJOBXKYBAJIO MisAITU, OCKUIBKM HE CYNEepeuusIo UM YKpaiHCHKOi
nepxaBu. Ile cTano oxHiero 3 rapaHTii 3a0e3meueHHs] CTabUIBHOCTI JIEpKaBH,
OCKUTBKHM JIIKBifalllsi CTaporo 3aKOHOJABCTBA 1 BIJACYTHICTb HOBOI'O MOTJIH
MPU3BECTH JI0 NTPABOBOTO HITUII3MY Ta aHapXxii B aepxkasi” [5].

[Iponiec popmyBaHHS B YKpaiHi OCHOB PaJSHCHKOIO KPUMIHAIBHOTO
npaBa MOIIMPIOBABCS 3a MPHUHIIMIIOM JOILUIBHOCTI, SIKUA TPOTUCTABIISABCS
npuHIMUNy 3akoHHOCTI. Odgimiiauit opran [IBK VYkpainu cucteMarndHo
IpYKyBaB JIEKpPETH, IOCTAaHOBM, HaKa3W Ta I1HII JOKyMeHTH Pociiicbkoi
pecryOIiku, siIKi 3 MOMEHTY iX omyOJIiKyBaHHS HaOyBajd IOPUIAWYHOI CHIIM B
VYkpaini. ['on0BHI 3aBgaHHs mpaBa, 1o iX Bu3Hauuia [Iporpama Pociiickkoi
Komynictuunoi maptii, Jlexkperu II Bcepociiickkoro 3'i3qy Pax Ta npuitnsari
opranamu Biagu PCOPP HacTynmHi HOpMaTUBHO-MPABOBI aKTH, CTaBaJd TAKOXK
MepHIOKEPENIaMU TIpaBa B paIsTHChKINA Y KpaiHi.

OmuuM 3 HAWOUIBII JIEBUX I1HCTPYMEHTIB 3a0€3MEUeHHS TOTAIBHOTO
KOHTPOJIIO OUIBIIOBUIILKOTO IHEHTPAJIBHOTO KEPIBHMIITBA Haja ycima cdepamu
CYCHUIBHOTO KUTTA Majo CTaTH pPaJsHCbKE KpUMiHajdbHE MpaBo. CBIAYEHHSIM
IIbOTO0 CTaJI0 BijgHeceHHS B cramHcbkid Konctutymii (1936 p.) ycworo
KpUMIHAJIBLHOTO 3aKoHoAaBcTBa 10 BigaHHs CPCP B oco0i 1oro HaBUIIMX
opraHiB aep:kaBHoOi Biaau. Ilpouec aecraminizaiii CPCP mnpuHic 3BYy>XEeHHS
cepu KpUMiHAIBHOI BIAMOBIAIIBHOCTI Ta ii ITOM’SIKIIICHHS 3a 3JI0YMHM, 1110 HE
Majii BEJUKOI CycHuibHOI HeOe3neku. Tak, Bxe B 1954 p. BigMiHSETHCS
KpUMIHAJIbHA BIJIMOBIIAJIBHICTh 3a MPOTYJIM Ta CaMOBUIbHE MOJIMIIIECHHS
pobotu. 3 ciuHs 1955 p. 3HMKYIOTBCS KpPUMIHAJIBHI TOKapaHHS 3a ApiOHI
KpaaKKi (32 OKpeMi 3 HUX BCTAHOBIIIOIOTHCS BHUIPABHO-TPYAOBI pOOOTH).
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Pa3zoM 3 THM, 3aKOHOJABEIb IMMOCHIIIOBAB BIIITOBIJIAIBHICTE 38 HAHMOLIBII TIKKI
3JI0YMHH, 30KpEMa CIIPSIMOBaHI MPOTH KUTTS TpomaisH. Hampukian, ykazom
I[IBP CPCP "IIpo mocujieHHS KpUMIHAJIBHOI BIJMOBIAAIBHOCTI 3a HaBMHUCHE
BOUBCTBO" (30 Oepesnst 1954 p.) Oyyio BIAHOBJIEHO 3aCTOCYBaHHS CMEPTHOI
KapH J10 HABMUCHUX YOUBIIb [7].

BupoOneHi 3aranbHi Ta crneru@ivyHl MOJ0XKEHHS 1 MPUHIUIN PO3BUTKY
BITUM3HSHOTO KPUMIHAJIBHOTO TMpaBa JSIMJIM B OCHOBY JIOYOrO ChOTOJIHI
KpuminaneHoro kojekcy Ykpainu, mo OyB npuitHsatuil S5 kBiTHS 2001 p. 1
HaOpaB yuHHOCTI 3 1 BepecHs 2001 p. Cepen HoBamiii Kogekcy, Bi3HauuMo
HACTYIHI: BIJAMOBIIAJIBHICT, 3a HAaBMHUCHE [IOBEJCHHS TIANPUEMCTBA O
O0aHKpyTCTBa, (PIKTMBHE OAHKPYTCTBO, HE3aKOHHY MPUBATHU3AIIIIO JEPKABHOTO 1
KOMYHaJIbHOTO MaiiHa NUISXOM 3aHUKEHHS MOro BapTocTi a00 BUKOPUCTAHHS
MiIPOOJICHUX  MPUBATU3ALINHUX  JIOKYMEHTIB; BBEJCHHS  KPUMIHAJIBHOI
BIINOBIJIAJILHOCTI 3a TaKl 3JIOYMHH MPOTU TPOMAJCHKOTO MOPSJIKY 1 MOpalll, SIK
MPOCTUTYIISI, PUMYILICHHS 0 3alHATTS NPOCTUTYIIE0 a00 BTATYBAHHS JO
Hei. Ilpu 1poMy, SKIIO paHilie nepeadadaiacs BIANOBIJAIBHICTh 32
3TBAJITYBAHHS TUIBKM JKIHKM, TO Telep IiepeadadeHa KpUMIHaJIbHA
BIJIMOBIAIBHICTh 3@ TOAI0H1 A1l 1 CTOCOBHO YOJIOBIKIB; BUIYUYCHHS HOPMHU IIPO
KpUMIHAJIBHY BIAMOBIIQIBHICTE 3a 00pa3dy abo Hakjen (Ii NHUTaHHSA
BUPIITYBAaTUMYThCS B ILMBLILHO-TIPABOBOMY MOPSAIKY) ToIno. BoaHouac y
HoBoMy KK VYkpainu zanummnucst HenonpainbOBaHUMHU pPsifi 1IHCTUTYTIB. Lle
CYTTEBO TOTIPIIy€E TPOIEC 3aCTOCYBAaHHS KPHUMIHAJIBHOTO 3aKOHY, BHMAarae
HOBUX 3MIH 1 [JONOBHEHb. A OTXe, - 3a0e3nedye IMpoJIOr PO3BUTKY
BITYM3HSHOTO KPUMIHAJIBHOTO MpaBa.

Jlirepartypa:
1. 3a penakmiero B.B. Crammuca. B.S. Tamis Kpuminanene npaBo YkpaiHu. —
Xapkis, 2010.
2. 3a penakuiero B.O. HaBpoubkoro YkpaiHChbke KpuMiHaJIbHE mpaBo. — K.
2013
3. JlrwoOoB Ilanomapenko. Pycbka mpaspaa. https://www.rulit. me/books/ruska-
pravda-read-394363-1.htmll
4. 1.W. Boiiko. AKkTyanbHi mpoGiiemu aepxasi i mpasa. — K. 2013.
5. Jlecepramis 3 mpaBa. IlepeOyagoBa KpUMIHAJIBHOTO TIpoIlecy YKpaiHU B
KOHTEKCTI €BpOINENChKUX CTaHIAPTIB: Teopis, icTopis 1 mpakTtuka, Tarmii B.S.
2004p.
6. 3704MHM 1 TOKapaHHS B YKpaiHi-I'eTbMaHIIMHI 3a yHiIBepcaiamu borgana
XwmenbHulbkoro (1648-1657 poku). A. Ko3zauenko. BicHuk Akanemii mpaBoBux
Hayk Ykpainu. 4/ 35.
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7. Tepmok I.5. Orasn icTopii KpuMiHAJIBHOTO TIpaBa YKpainu. - JIeBiB, 2007.

HaykoBuii kepiBauk: JKepebOenpka Pomana BomogumupiBHa, UmKHKIBChbKa
30MI I-11I crynewnis, [TinbepiszmiBebka OTT

ITPOBJIEMH 3AKOHOJABYOI'O YHOPMYBAHHS IIPABOBOI'O
CTATYCY YYACHHUKIB OYHIBCBKOI'O HAIIIOHAJICTUYHOI' O
MIANIJJISA TA BOSIKIB YKPAIHCBKOI IOBCTAHCBKOI APMII

Cmebnuyvkuti Bikmop
Mazicmp 10puoudHo20 haxyibmemy 3axiOHOYKPAiHCbKO20 HAYIOHATbHO20
VHIgepcumemy

YrpoaoBxk Mailke TPUAUATH POKIB HE3ATIEKHOCT! YKPaAiHU y CyCHIIbCTBI
HE BIIYXalOTh JUCKYCIl II0JI0 BHU3HAYCHHS Ta GOpMYNrOBaHHS OMIIIAHOI
OIIIHKHU JISUTBHOCTI CyO’€KTIB HAIlOHAJIBHO-BU3BOJBLHOIO PYXY CepelnHH XX
CTOJIITTS Ta YHOPMYBaHHS Ha 3aKOHOJABYOMY pPIBHI MPABOBOIO CTAaTyCy THUX
rpOMaJisiH, YW AaKTUBHA MAaTPIOTUYHA TO3HUIs HaOIMKalla MpPOroJIONICHHS
HaIllOHAJIBHOT JePKABHOCTI B YKpaiHi.

Memor HayKOBOi PO3BIJIKM € BUCBITJIMTH OKPEMI aCHEKTH 3aKOHOJAaBYOI0
YHOPMYBaHHSI IPaBOBOI'O CTATYCy YYaCHHMKIB OYHIBCHKOI'O HAI[IOHAIICTHYHOIO
miamuuig (mami - OYH) ta BosikiB YKpaiHChKOT MOBCTAHCHKOI apMii (mani -
VIIA).

[Ticns BubopiB no BepxoBHoi Pagu Ykpaincekoi PCP Ta micueBux paj
ycix piBHIB y 6epesHi 1990 poky, 110 iX mporpaiu KOMYHICTH B TPhOX 00JaCcTAX
lannunau, Hapoanuiét pyx VYKpalHM NOPYIIMB NUTAaHHS MPO MOJITHYHY
peabumitamito OYH 1 VIIA [4, c. 15]. Ilicns 24 cepnusa 1991 poky Betepanu
VIIA, a Takox MOMITUYHI 00 TPOMAJICHKO-TIOJIITUYHI OpTraHi3ailii, SKi BBAXKAJIH
cebe mpaBoHactynmHukamMu OVYH, mnopymmnu mnwWTaHHS T[OpO BU3HAHHS
YKpaiHCbKOT TOBCTAaHCHKOI apMmii BOIOIOUOIO CTOPOHOIO y JIpyrii CBITOBIM
BiMiH1. [{s1 BUMoOra oOIpyHTOBYBajgach TUM, IO 3aJ0BrO JO MOSIBU CAMOCTIHHOI
Ta HE3aIeKHO1 YKpPaiHChKOI Jep)KaBU COTHI THCSY yKpaiHiiB y JiaBax OYH 1
VYIIA 6oponucs 3a cBOOOIY 1 HE3AJIEKHICTh Y KpaiHU.

1 mororo 1993 poky Ilpesuais BepxoBHoi Paaum VYkpainu yxBanuia
[TocranoBy «lIpo mepeBipky gisuibHOCTI OVYH-YIIA». 3rigHo 3 1i€ro
[TocranoBoro Ha MiHICTEPCTBO IOCTHUINT YKpaiHU, AKaJeMil0 HayK YKpaiHw,
MiHicTepcTBO 3aKOPJAOHHUX CHpaB YKpaiHU OyJi0 MOKIAAEHO 3aBIaHHS II0JI0
CTBOPEHHs ypsiioBOi Kowmicii 1moj10 mepeBipku gisibHOCcTi OYH-VIIA. Ane
4yepe3 BIACYTHICTh HAJIEXKHOTO (hiHAHCYBaHHS ToyiokeHHs [locTaHoBU He OynH
peaiizoBaHi MOBHOIO Mipoto [4, ¢. 18]. Curyairist OyJjia 4aCTKOBO BHUITpaBJIeHA 3
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npudHATTIM 22 %0BTHS 1993 p. BepxoBHoto Panoro Ykpainu | ckinmkanHs
3akony VYkpainu «lIIpo craryc BerepaHiB BiHM, rapaHTii iX COI[IaJIbHOTO
3axXuCTy». BianmosigHo 10 nporo 3akoHy BosikiB YIIA, siki Opanu ydacts y 005X
IPOTU HIMEIBKUX 3arapOHMKIB HA TUMYACOBO OKYIOBaHIM Teputopii YKpaiHu
no 1944 p. BkiouHO, OyJO BU3HAHO Yy4yacHUKamu OoioBux mii [4, c. 19].
3okpema, myHKTOM Apyrum cT. 1 Vkasy Ilpe3sunenta Ykpainu Bigl4 >KOBTHs
2006 poky Ne 879 «IIpo BceOiuHe BHUBYEHHS Ta 00’ €KTHMBHE BHCBITJICHHS
TISJIBHOCTI  YKPAlHCBKOTO  BHU3BOJBHOTO pyXy Ta CHPUSHHS MPOIECY
HaI[lOHAJIBHOTO MpUMHUpEHHs» [aBa nepxaBu 30008’ s13aB Kabiner MiHicTpiB
Ykpainu «po3podbutu pazoM 13 HarioHanpHOIO akageMier0 HayK YKpaiHu 3
ypaxyBaHHAM (paxoBOro BHCHOBKY poOOYOi Ipymnu ICTOPUKIB Hpu Y PsSIoBid
koMicii 3 BuBueHHs JismbHOCTI OYH 1 VIIA 3aKkoHOIPOEKT MpO yKpaiHChKUM
BU3BOJIbHUI pyx 20-50—x pokiB XX cT., CTaTyC 1 COUIJIBHUNA 3aXHUCT WMOTO
YYaCHUKIB, B IKOMY, 30KpeMa, rnepea0aunuTy BU3HAHHS JIsUIbHOCTI OpraHi3ailii,
SIK1 OOpOJIHCS 32 YKpPaiHChbKY CaMOCTIHHY cOO0pHY nepxkaBy y 20 — 50-x pokax
XX CT., yKpalHCbKHM BH3BOJIbHUM pyxom» [4, c. 18]. ¥V 2008 p. IlpesumeHt
VYkpainu BHic 10 BepxoBHoi Panu Vkpainu 3axononpoekt «lIpo mpaBoBuii
CTaTyC y4acCHHUKIB OOpOTHOM 3a HeszalexHIcTh YKpainu 20 — 90-x pokiB XX
CT.», IO MaB Ha METI BU3HA4YEHHs OQIINHOTO CTaBJICHHS JEpPXKaBH JIO
y4acCHUKIB 00OpOTHOM 3a He3aexKHICTh YKpainu y XX cr. [4, c. 18].

9 kBiTHa 2015 poKy yKpaiHCBKMI NapJaMeHT OUIBIIICTIO TOJIOCIB
yxBanuB 3akoH Ykpainu «[Ipo mpaBoBuWil cTaTyc Ta BIIaHYBaHHS IaM ATi
OopiiiB 3a He3alexkHICTh YKpainu y XX cromittin, Noe 314-VIII [1]. Crarts 1
3aKOHY OKpECJIOE TEpeNliK OpraHizaiiii, NpPeJCTaBHUKU SKHUX BHU3HAIOTHCS
OopIsIMH 332 HE3aJICKHICTh YKpaiHu (CiIiJ HArojloCUTH, IO BHU3HAYEHUU
Nepesik HE € BUYEPHHUM 1 Yy TMOJAJBIIOMY MOXKE JOMOBHIOBATHUCS
PO3MOPsKeHHIM ypsany Ykpainu) [2]. Ctarta 2 BU3HAYA€ HOPUIAYHUM 3MICT
MPABOBOTO CTATyCy VyYacCHUKIB OOpOTHOM 3a HE3aJIeXKHICTh Y KpaiHu.
HisanbHIiCTh 3a3HaueHux npeacraBHukiB (y Ct. 1) kBamidikoBaHO SIK
MPABOMIPHY, 3T1JTHO K MIKHAPOJAHOTO TaK 1 BITYM3HSIHOTO 3aKOHOJIABCTBA [2;
3]. Crartst 3 3akOHY BCTAHOBJIIOE MPaBO JIEPKABHUX OPraHiB BIaJU, a TAKOX
OpraHiB MICIIEBOTO CaMOBPSIyBaHHS HaJaBaTH COIliajbHI TapaHTii 1 MUJIBTA 200
1HIIT BUIJIATH OOPIISIM 32 HE3AJICKHICTh YKpaiHU Ta YjeHaM iXHixX cimei [1].

Takum ynMHOM, no-nepuie, 3aKOH ymepiie B icTopii YKpaiHu nependayae
Jep>kaBHEe BU3HAHHS ICTOPUYHOI CIIpaBemiuBOCTI 1moA0 ocio (3okpema OYH 1
VIIA), sxi npoBaauiau OOpoThOYy 3a HE3AJNEKHICTh YKpaiHU, HAMAIYU iM
MPABOBUM CTATyC Ta HaAJIE)KHE BIIAHYBAaHHS;, no-0pyze, OOPOTHOA 30pOMHUX
(opMyBaHb YKpAiHCBKOTO HaIllOHAJIbHO-BU3BOJIBHOTO PYXy Y KOHTEKCTI
MDKHApOJIHO-TIPABOBOTO PETYJIIOBaHHS OyJia JIETITUMHOIO, a ii cTpaTeris i
TaKTHKa BIAMOBIJAjJa HOPMaM MDKHAPOJHHMX KOHBEHIIIN, sIKI BCTAHOBJIFOBAJIH
npaBujia BEJICHHS BIAHU, no-mpeme, BIPUTHCS, 1O MO3UTUBHUM HACTIIKOM
NPUUHATTA LBbOr0 3aKOHY OyJe 3HauHe 3MEHILIEHHS CYCHUIbHO-MOJITHYHOI
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HANpyTW MIOJI0 CYCHIJIBHOI Ta iCTOPUYHOI OINIHKM 3HAYEHHS HAI[lOHAILHO-
BU3BOJIbHOI 00poThOM Y XX CTOMITTI.

Jlitrepartypa:
1. 3axon Vkpainu «Ilpo npasosuti cmamyc ma 6uaHny8ants nam 'smi Oopyis 3a
Hezanedxcricmo Yxpainu y XX cmonimmiy Big 09.04.2015 poxy Ne 314-VIIL
URL: http://zakon2.rada.gov.ua/laws/show/314-19 (nata 3Bepuenns 07.10.2019
p.).
2. Yxau B.3. IIpaBoBuii craryc cy0’€KTiB HalllOHAJIbHO-BU3BOJIbHOT OOPOTHOU
cepeaunu 40-x — cep. 50-x pokiB XX cT. (HamioHabHE 3ak0oHOaBCTBO). URL:
http://dspace.tneu.edu.ua/bitstream/316497/28615/1/64.PDF (nata 3BepHEHHs
10.11.2019 p.).
3. Vxau B.3. Icmopia Oeporcasu i npasa Yxpainu (kKoHcnekmu nexyiii):
HasuanvHul nocionux. TepHoniab: Bektop, 2018. C. 169.
4. ®enopenko B.JIL., bumit O.B., JIlppomo C.B., lllytosuu B.B. IIpobnemu
3aKOHOJIaBUOT0 3a0e3MnedeHHs pealuniTailii BOsSKIB YKPaiHChKOi MOBCTAHCHKOT
apMmii, $KI TOCTpaXJaJIX BiJ TMOJITHYHUX perpecii paasHChKOI BIIAJIH.
Cmpameziuni npiopumemu. 2008. Ne 3(8). C. 14-21.

OPFAHIBAHIﬁHO-HPABOBI ACHEKTH NPOBEJTEHHSI )
INOJINENCBKOI PE®@OPMMH 1862 POKY B POCIMCBKIA IMIIEPII

Yxau Bacunw 3inosgitiosuu
Kanouoam icmopuyHux Hayk, 0oyenm xageopu meopii ma icmopii depacasu i
npasa 3axiOHOYKpaiHCbK020 HAYIOHANbHO2O YHIBEpCUmMemy

CTBOpeHHSI TPAaBOOXOPOHHOI cucTeMu B Pociiichkiil immepli  OyIio
OB’ s13aHO 3 pedopMaMu AEP>KaBHOTO YHPaBIIHHS, siki ipoBoAuiucs [letpom 1.
[Ipotsirom HactynHux XIX— moy. XX CTONITH NPaBOOXOPOHHI OpraHH
dbopmyBanmucs 13 YITKUM PO3MOAIIOM (YHKI[IA 1 BH3HAYCHHSIM 3aBJIaHb.
3a0e3neyeHHs1 O€3MeKH JEePKABHOIO MEXAHI3MY Ta KOHCTUTYIIHHOTO Jamxy —
OyJI0O OCHOBHOIO METOIO 1X (PYHKIIIOHYBAHHSI.

3asBieHa HayKoBa TMpoOiieMaTHKa CTaBajla MPEIMETOM HayKOBHX
3allikaBieHb Takux HaykoBIiB sk — O. biggscekoi, B. IBanoBa, B.
[TerpoBcrkoro, FO. Xonoaa ta iH.

Memoro HayKOBO1 pO3BIIKM € TPOAHANI3yBaTU OKpPEM1 AacCHEeKTH
MPOBEJICHOI 3 1HIIIATUBH LApU3My MONIIIHOI pedopmu 1862 poky 3 METOIO
pepopMyBaHHSI YMHHOI CHCTEMHM 3arajbHoi modimii B Pociiicekkiii imrmepii B
KOHTEKCT1 Oypxkya3zHux pedopm 1960-x — 1970-x poxis.

[Tomimiitay pedopmy 1862 p. Oyno MIATOTOBJIEHO BCIMa IMOMEPEAHIMU
MOJ1SIMH €KOHOMIYHOT'O 1 COIIaIbHO-TIOIITUYHOTO KUTTS imriepii [1].
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llo-nepuie, pedopmyBaHHs noinercbkoro anapaty B 60-x pokax XIX cT.
nepedyBasio B Oe3nocepeHbOMY 3B S3KY 31 CKAaCyBaHHSIM KpPIIIOCHOTO IpaBa,
OCKUIBKH TOJIIliS PO3TJIsIaiacs LApChbKUM YpPSAOM SK MNPIOpPUTETHUH 3acid
JIep>KaBHOTO YIPABIIHHA B TIEP10 MPOBEACHHS CENTHChKOI pedopmu [4, ¢. 14].

llo-Opyee, naranpHOIO Oysia moTpeda 3MIIHUTU PENPECUBHI OPraHu y
3B’SI3Ky 3 AKTUBI3ALIE€I0 OMO3UIIMHMX JI0 YpSAAy PEBOIIOLINHOIO i
HaIlIOHAJTFHUX PYyXIiB dYepe3 HEBJOBOJECHHS 3HAYHOI YaCTUHHU HaCEICHHS
pesynbraramu pedopm [1].

llo-mpeme, HEOOXIAHICTIO BIOCKOHAJICHHS I1CHYIOYOI TOJIIEHCHKOT
CUCTEMH, COLIAJbHO-CKOHOMIYHUMU MPUYMHAMH, 30KpEMa YHCEJIbHOIO
MITpaIli€ro 0 MICT BEJIMKOI KIJTLKOCTI IIIOMHO 3BUILHEHOT0 0€3 3eMJIi CEeJITHCTBA
[3, c. 13].

OaHuM 3 ICTOTHUX €TamiB Ha HUIAXYy pedOopMyBaHHSI MOJIIIT CTallo
3BUIBHEHHS TMOJIIEUChKUX OpraHiB BiJl IMPOBEJACHHS IONEPEIHHOrO CIIiICTBA.
[le Oyno MNPOAMKTOBAHO HEOOXIJHICTIO MOCHJICHHS BUKOHABYUX (DYHKIIIM
MOJIIIEHCHKUX OPraHiB 1 MABUIIEHHS €(hEKTUBHOCTI iX AisJIbHOCTI. OCTaTO4YHE
3aKoHO/IaBue oopMIIeHHs modinelcbka pedopma (OKpecioBanacs HOBa POjb
noutini, 11 cTpykrypa, piHaHCcyBaHHs) oTpuMania 25 rpyaHs 1862 p. B ykasi
Omnekcanapa Il ta B «Tumuacosux npasunax npo ycmpiu noniyii ¢ micmax ma
nogimax 2ybepHii», 1O KEPYIOThCS IO 3araibHOMY YCTaHOBJIEHHIO (MOMpHU
Ha3By, TOKYMEHT Ha0yB MOCTINHOI Jiii ¥ 0 HbOTO MOCTYOBO JOAaBAIIMCS Pi3HI
MIPABOB1 aKTH).

[Tomineiicpke 3aKOHOAABCTBO LApcbkoi Pocii apyroi momoBuHn XIX -
no4yaTky XX CT. TPyHTYBaJOCsS: MO BIJHOIIEHHIO O OpraHizailii mouiii — Ha
Tumuacosux npasunax 1862 p.; Mo BITHOUICHHIO JO0 TIPEAMETIB BIJAaHHSI — Ha
«llonoocenni npo 3emcoky noniyiroy 1 «Haxazi uunam ma cnyscumensm
3emcokoi noniyiiy 1837 p. OctanHi OyJiM BHIO3MIHEHI BHACIIIOK 3J1MCHEHHS
CyZI0BO1 Ta 3eMChKOi pedopm [4, c. 13-14].

Y noBiTax OyJl0 CTBOPEHO TOJINEHCHKI YIOpaBIiHHS Ha 4Youl 13
cnpasHuKkamu, SIKUX Tpu3Hayaiau TryOepHatopu. B agMiHICTpaTHBHO-
MOMIIEUChKOMY IIJIaHI MOBITH MOUISIIMCS HA CTaHU, JUIBHUII Ta CEIUIIA.

[Tomimelichbki  MIAPO3AUIM  OYOJIOBAJM  CTAaHOBI  NPUCTABU, VY
HIMOPSAIKYBAaHHI SKMX TEPeOYyBaIM «HUXKYlI YHHU TOJIIMI» - TOMIIEHChKI
YPSIAHUKU.

B ycix ry0epHChKUX MicTaX, JESIKUX MICTax 1 MICTEUKax 1CHYyBaJu MiChKI
MOIIENUCHKI YIIPaBIIHHSA HA YOIl 3 noaiymeticmepamu. llominmeinicrep ta Woro
MOMIYHHMK TpU3HAYaiIucss TyOepHatopoM (TpajioHadyadbHUKOM). Huxuumu
aJAMIHICTPATUBHO-MIOMIIEHCPKUMH OJUHULSAMM Yy MICTax OylIM YacTUHH,
OYOJIFOBaHI MICBKMMHM IPUCTaBaMU, 1 JUIBHUIN, OYOJIOBaHI JUIBHUYHUMHU. Y
ITaTI MICBKUX TOJIIEHCHKUX YIPaBIiHb OYJHM TaKOX «BUKOHABYl YPSIOBIII
nouTirii» (TMOMIYHUKK TIPUCTABIB, JIIBHUYHUX, IOJIIEHChKI Harsigadi) Ta
CHUXKY1 YMHU» (TOPOIOBI).
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3a pedopmoro opranu mouiiii OyJd 3BIIBHEHI BiJi HE BJIACTUBHUX IM
rocroapchbkuX (PyHKINM 1 TUTaHb OJIarOyCTpOrO, SIKI MepeaaBaliicsl opraHam
36MCHKOTO ¥ MICBKOTO caMOBpsiiyBaHHs. [IpoBaj’KeHHS MOINEpPeIHBOTO
CJIIICTBA MEPEIaBAIOCS CYJAOBUM CJI1TUUM.

['010BHUM NpU3HAYEHHAM MOJILII OyJI0 «CTEKEHHS 3a BUKOHAHHIM
3aKOHIB, OXOpPOHa OE3MEKH Ta CIPaB TPOMAJICHLKOro OJIaroyctpow» [2, c. 234].
VY CcTpyKTypl MOJIUEHCHKUX YCTaHOB y Apyriil mosioBuHi XIX CT. BUHUKIN
PO3IIYKOBI BI/IJIUICHHS (CHEl1aII30BaH1 OpTaHd KPUMIHAJIBHOTO PO3IIYKY).

Hanpukinmi XIX cT., 3Bakar0ouu Ha TMOCWJICHHS BUCTYIIIB POOITHUYOTO
KJIacy, IapChKUN Ypsia 3HAYHO 301IBIIUB KUIBKICTh TOMIIIT Yy MPOMMCIOBUX
patioHax. HoBi mnodimeiceki mocaayd Ta MiApo3aAuH (padpUIHO-3aBOJICHKOT
MOJTIIIT CTBOPIOBAJIUCS 30KpeMa M Ha KOIITH MiAIPUEMIIIB.

Tonosnumu nacniokamu pegpopmu MOKHa Ha3BATH:

- no-nepuie, OUIBII YITKY, NOPIBHAHO 13 «Cmamymom O1A20UUHHAY,
3aKOHOJIJaBUYy  BHM3HAUYEHICTh  MOJIUEUChKUX  QYHKIINH  «Tumyacosumu
NPAasULAMUY;

- no-opyee, 3MIHH B aJIMIHICTPATUBHO-TEPUTOPIAJIbHIN CTPYKTYpP1 TOIIIT
(CTBOpPEHHS 3aMICTh MICBKOI Ta 36MCBKO1 MOJIIIT Y KO)KHOMY IOBITI MOBITOBUX
MOJTIIENCHKUX YIIPaBIIiHb);

- no-mpeme, BIIOKPEMIICHHS BiJ OMIIT QyHKIIIH Cyay Ta ONEpPEIHBOTO
cimiacTBa (mepeaHi CyAy Ta CYJAOBUM CHiA4uM) Ta (PYHKIIN OJaroyctporo
(mepemaHi opraHam 3eMCbKOTO Ta MICBKOT'O CaMOBPSITyBaHHS).

Jlirepartypa:
1. binseceka O. Pedopmu mnpaBooxoponHux opraHiB KueBa B yMoBax
3pOCTaHHS PEBOJIIOIIIMHOTO Ta HAI[IOHAJBLHOTO PYXIB Y nmopeopMeHHU nepioa
ap. moin. XIX - mou. XX cr. URL: http:/history-pages.kpi.ua/wp-
content/uploads/2016/02/41 5 Biliavska.pdf (nara 3sepuenns 12.11.2020 p.).
2. IanoBa B. M. Icmopia Oepocasu i npasa Ykpainu: Iliopyunux. Kuis:
MAVTI, 2007. 552 c.
3. IlerpoBcbkuii B.M. Cmanosnenns ma pozsumox micokoi noaiyii Pociucoroi
imnepii y opyeit nonosuni XVIII - na nouamxy XX cm. (na mamepianax Odecu):
aBtoped. muc. ... k.10.H. Ogeca: [6.M.]. 19 c.
4. Xonon FO.A. 3acanvua noniyia Pociiicokoi imnepii ¢ Ykpaini ¢ 1862-1905
pp.: aBToped. nuc. ... k.10.H. Xapkis: [0.M.]. 2001. 19 c.
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IcTopist cTaHOBJICHHS YKPAIHCBKOI 1€PKABHOCTI

MPABOBE PEI'YJIIOBAHHS BYJIIBHUIITBA APMII YACIB YHP I
CbOT'OJEHHS: IOPIBHSIJIbHUIM AHAJII3

Pomanrwox /1. 0.
cmyoenum [ Kypcy opuduuno2o ¢axyivmemy 3axiOHOYKPAIHCbKO20
HAYIOHAIbHO2O0 YHI8EpCUmemy

AxmyanvHicms memu. YKpaiHChbKa HaIllOHAJIbHA PEBOJIIOLIS — 1€ TIPKUH,
ajie I[IHHUWA JIOCBiJl HAIOTO JEpPXKABOTBOPEHHS, aHAJ3 SKOTO € 3aBXkKIU
aKTYaJIbHUM JISl BC1X IMOKOJIIHB YKPAiHIIIB.

Teopemuuny ocHogy 0ocniodceHHss CTAaHOBIATH mpaiil P. 3inkeBuya, M.
Kpasuyka, O. Konstnuyka, O. JIutBuna, K. Haymenka, SI. TuHueHka, Ta 1HIIIHKX.

Mema 1i€i cTaTTl JAOCHIIATH TIPABOBE PETyJIOBaHHS OyJIIBHUIITBA
30poiiHux cui YkpaiHncbkoi Hapognoi PecriyOuiku Ta mOpiBHSATH 1I€¥l TOCBiA 13
CHOTOJICHHSIM 3aJ11 (OPMYBaHHS YKPAiHOLEHTPUYHOTO Ta JEP>KABHUIIBKOTO
CBITOTJISITY.

Buknao ocnoeénoco mamepiany. KoxkHa Halligs Mae€ TIpaBO Ha
CaMOBHU3HA4Y€HHsS, TOOTO CTBOPEHHS BIJIACHOI Jep:kKaBU. 3aiisl 3a0e3ledeHHs
CYBEpEHITETY JIep»aBa CTBOPIO 30pOWHI CWIM, SIKI OyJIyTh 3aXWIaTH ii Bij
30BHIIIHIX BOpOriB. Po3risitHEMO pO3yMiHHS [BOTO y Yacu YKPaiHCHKOI
HallioHabHOT peBotolii 1917 poky.

VYKpaiHChKka pEBOJIOLIS PO3MOYMHAETHCS CTUXIMHO. 3a JIeKiIbKa
Ooepe3HeBux JHIB dopmyeThes YKpaiHcbka llenTpansna Pama, OiibmmicTb
JeNyTaTIB  AKOi OyJluW TpeACTaBHHUKAMHU  COILIATICTUYHO-aBTOHOMICTBCKHUX
napTiid. JloMiHyBaHHS aBTOHOMI3MY Iepepocio y HebakaHHS Opatu Ha cebe
BIIMOBIJATIGHICTh 32 JEPKAaBOTBOPEHHS. AKTHUBHA 1 pillydya MEHIIICTh
HentpanbHoi Paam, mo Ha3zuBana cebe CaMOCTIMHUKAMH, OApa3y MigHIMAE
NMUTAHHS TIpO (OPMYBAHHS YKPAiHCHKOI apMii, 30KpemMa Jiiiep CaMOCTIHHUKIB
Mukona MIXHOBCBKUI CTBOpIOE€ YKpaiHChbKUN BIMCHKOBUM KIyO 1MEHI
rerbMana IlaBna [Tony6otka. [Ticis mepemoBun 1-4 TpaBHs Mk boragaHiBIsIMu
Ta TpefacTaBHUKamMu mTady Pociiicbkoi apmii BijOymnacs jeramizaiis IOJKY,
SKWW Terep MaB CKJIaJaTUCA 3 TPbOoX OaranbioHiB (mpuOmm3Ho 3000 commar)
[1]. ®opmyBanHs 1OAKYy 1M. bormana XMeNbHUIIBKOTO CTaJI0 IMOYaTKOM
CTBOPEHHSI YKPaiHChKOI apMil.

VY tpaBHl YIP ckiukae 1-ii BceeykpaiHChbkuil BiMCBKOBHM 3’1311, 2-i
Bceykpainchkuil BIMCHKOBUM 3’137, 110 BIIOYBCS Yy YEpPBHI, 3aTBEPIKYE
rojoBoto YI'BK Cumona Ilernropy, BHU3Hayae CTPyKTypy 1 IOBHOBa)KCHHS
nporo oprany. Takox OyB 3aTBep/PKEHUN Kypc Ha MEpPETBOPEHHSA apmii y
HapoaHy Muminiro. «Ham Tpeba He MOCTiiHOTO BIWCHKA, ajieé BCEHAPOIHOIO
030poeHHs1, MuTiMii» — cTtBep/KkyBaB C. Ilermiopa [2, ¢. 40]. IpperymsipHIicTb
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apmii 3akoHOJaBuO 3aTBepAn y IV YHiBepcani: «Po3mycTuT apmito 30BCIM,
a TOTIM 3aMICTh TOCTIMHOI apMmii 3aBECTH HAPOJHIO MUIIII0, 00 BIMCHKO
HAaIle CIIY>KUJI0O OXOPOHI poOOYOro Hapoy, a HE OaKaHHSM MaHYIOYUX BEPCTBY»
[3]. Bamns peamizaiii BUINE3raJaHUX IJIaHIB Ta MOJOJAHHS JIeMopaiizalii B
apMii CTBOPIOIOTHCSI BIMCHKOBI pajul Ta KOMITETH, SIKI MOBHICTIO OEpyTh IiJI
KOHTPOJIb COJAATChKI MacH MIcis TpoBajibHOro KOpHITIOBCHKOIO 3aK0JIOTY [4,
c. 73]. Takox 111 opraHu BIMCHKOBOI JAEMOKpaTii BIAKPWUIM HUIAX A0 BJaId
OlnbIIOBUKaAM, skl B KiHI 1917 poky 3axonunu Biaanxy B Pocii il po3nodanu
HACTYyM Ha YKpaiHy.

TobTo ykpaincbka apmis 3a daciB YHP ¢dopmyBamacs Ha oCHOBI
paavKaabHO1 BIMCHKOBOT JIGMOKpATIi Ta 1pperyJIsipHOCTI, BINCHKOBI1 3’11 CTaIu
OopraHaMyd HapOJHOTO TPEACTABHUIITBA 1 BOJEBUABICHHS, SKI CHPUSIIH
Jeramizaiii He TUIbKM NOOYyJIOBU YKPAaiHCHKOI apMii, ajie ¥ ICHYBaHHIO camoi
entpansuoi Paau [4, ¢ 70]. IIpoTe cTaBKa Ha JEMOKPATHYHICTh CHpHsIIA
3HMKCHHIO PIBHS JMCHUILUIIHA MW BIAKPUTOCTI COJAATCBKUX Mac JO BOPOXKOIi
nponaranau. JlBa ocraHHi (akTOpW CTaIM HAWBAXKIMBIIIUMHU TPUYUHAMHU
BIMCHKOBUX MOPA30K I1J] 4acC MEPIIOi paJsiHCbKO-YKPaiHChKOI BiiTHU.

VY 1991 pomi B pe3ynbtaTi npoBasibHOTO IyTuyy B CPCP Bepxosna Pana
(mam - BP) nporosomrye He3anexHICTh YKpaiHU W I 3a0e3rnedeHHs
KOHTPOJIIO HaJl BINCBKOBUMU YaCTHMHAMHU, 1110 PO3TAIIOBYBAJIUCSA HA TEPUTOPIi
VYkpainu, 24 cepnHs Bujae noctaHoBy «lIpo BilicbkOBI (popMyBaHHS Ha
VYkpaini» B kil  mianopsakoBye apmiro  Bepxosniit  Pagi, cTBOproe
MinicTepcTBO OOOpPOHM 1 Haka3ye MPUCTYNUTH JO CTBOPEHHS BIIACHUX
30poriHux cui [5]. IcTopito HOBOi YKpaiHCBhKOi apmii OyJI0 po3MoYaTro, ajie
3aKOH, SIKUM OW YITKO peryiroBaB (PyHKINT 30pOWHHX CWJI OYyJI0 TPUUHATO 6
rpyaas 1991 poky. lleit 3akoH «Bu3Hauae QyHKIil, ckiaag 30poiHux Cun
VYikpaiau(gani - 3CY), mpaBoBi 3acafu iX opraHizarii, JisSUIbHOCTI, AUCIIOKAIIIT,
KEpIBHUIITBA Ta YyINpaBiiHHA HuMu» [6]. Cami 30poilHI CWIM 3aXUIIAIOTh
KOHCTUTYIIAHUN J1aJ], TEPUTOPiadbHy HUIICHICTh Ta HE3aJEXKHICTh Y KpaiHu [6].
l'omoBHokoMaHyBaueMm apmii € Ilpesunent VYkpainu. YwucenbHICTH apMii
3atBep/kye BepxoBHa Panma 3 momanus I[Ipesunentra. MiHicTp 000poHH
Ykpainu, mo npuszHadaetbesi BP 3a momannsam Ilpesumenrta, 3amMaeTbes
peaizaliii€ro MOJITHYHUX Ta CTPATETIUHHMX IIed y cdepi 0OOpoHHU, a TaKOK
3abe3reuye BCeOIUHY KUTTENISIBHICTD, PO3BUTOK Ta GyHKITIOHYBaHHS 3CY.

3 BIJHOBJICHHSM HE3aJEKHOCTI YKpaiHa TIO3UIlIOHyBajla cebe, SK
JepkaBa, 1[0 MparHe 10 HehuTpamiTeTy[6].BiacyTHICTh BIMCHKOBOI 3arpo3u Ta
rpoieid B OOJKETI BU3HAYMIM MIJX1JT YKPAaiHCHKOI BIaJu JO BIACHOI apMii.
[IpoTsirom niecsITUIITh apMisi YKpaiHU MOCTYIIOBO CKOpouyeThes, a B 2013 pori
Ha ii MATPUMKY BHUAUUIOCS MeHuie oaHoro Bijmcotka BHII [7]. Pociiiceka
30poiiHa arpecis paJuKadbHO 3MIHIOE MMAX1A YKPAiHChKOiI BIagu  J0
oyniBuunra 3CY. Ykpaina 3asBuiia npo O0axxanas Bcrynutu y HATO i HaBiTh
3akpimwia 1e Yy cBoid koHctutyiii [8]. Ilouamacss wmoxepHizaiis 3a
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crangapramu HATO, a KUIbKICTh BIHCHKOBOCIYXOOBIIIB csrHyna 246160
cosar. ToOTo apMist movaia hopMyBaTHCS 3a 3aX1THUM 3pa3KoM, 1, Ha BIIMIHY
Bim YHP, Vkpaina cboromni Oyaye peryisipHy Ta npodecioHaabHy apMito, sKa
CIIPOMOYKHA YTPUMYBATH POCIMCHKOTO arpecopa Bij MOJANbIIOr0 MPOCYBaHHS
Ha Hal Teputopito [7].

TakuM 4YWMHOM, aHaNI3ylOUM ¥ y3arajibHIOKOYM JOCBIJ BIHCHKOBOIO
Oy/IIBHUIITBA Y MUHYJIOMY CTOJIITTI Ta 3apa3, MOXHa CKa3aTH, 10 ChOTOJIHI MU
Ha0araTo Kpaille TrOTOBI MNPOTHUCTOSTH pocisHaMm, Hix YHP rorosa Oyna
IPOTUCTOATU OUIBIIIOBUKAM. 3apa3 Ha 3aXMCTI YKpaiHU CTOITh MOJIEpHI30BaHa,
opraHi3oBaHa, npodecioHaabHa Ta OO€37]aTHA apMisl, sIka Ma€ MIHHUNA 00HOBHUIA
JIOCBIJT 1 1Ie JO3BOJIAE 3asABUTH, IO YKpaiHCbKa apMisi € OJHOI0 3 HaWOUIBII
00€31aTHIUX Ha KOHTUHEHTI.
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BIIJIUB BHYTPIIIHIX I 30OBHIIIHIX ®AKTOPIB HA
CTAHOBJIEHHS YKPATHCBKOI JEP2KABHOCTI HA IIOYATKY
XX CTOJITTS

Coxonoscvka I anuna Mukonaisna
KaHouoam icmopuyHux Hayk, ooyeHm xageopu ginocoii i 2ymanHimapHux
Hayk, Qoecbka HayioHanbHa my3udHa akaoemis im. A.B. Hexcoanoeoi

Cmuvonin Anamoniu Onanacosuy
O00KMOp ICMOPUYHUX HAYK, 3a8i0y8ay Kaghedpu Ginoco@ii i cymanimapHux
Hayk, Odecbka HAYiOHAbHA MY3udHa akademis im. A.B. Heowcoanosoi

OcTraHH1 JAECATUNITTS NpoOJeMa HAIIOHAIBHOIO JIEPAKABOTBOPECHHS
BUBYAETHCS TOCUTH IiAHO [1; 2; 4; 7; 11]. OcoOauBO IIKAaBUM 1 aKTyalbHUM,
Ha HaIll TOTJISA, € JOCHIKEHHS IIhOTO MPOIIECy i Yac TaKOl CKJIATHOI €TOXH,
aK 1mo4yaTok XX CTONITTS, OCKUIBKM YMOBH 1 MOpOOJEMH CY4YacCHOIO
Jep>KaBOTBOPEHHS B YKpaiHi 0araTo B 4YOMY CXOXl1 3 mpobiieMamu, sKi
MOCTaIM TIepe]] TBOPIIMH YKPAiHChKOI JEPKABHOCTI Ha IMOYATKy MMHYJIOTO
CTOITTS. AJie B OUIBIIOCTI AOCIIIPKEHB, IPUCBIYCHUX 1€ MTpoodemMaTulll (3a
NESKUM BUKIIOUYEHHAM [3, 6, 9]), HE aHATI3yIOThCS NPUYMHU 1 YUHHHUKHU, 110
CIpUsII 200 3aBa)aju I[bOMY COIIAIbHO-TIONITUYHOMY MPOIIECY.

[nest ykpailHCBKO1 JIEp>KaBHOCTI B yMaX HalllOHAJIBHOI 1HTENITeHIlT 3pLia
npoTsiroM ycroro XIX cT., Opo 110 CB1AYaTh PEBOMIONIINHI MOl B PociiichKiil
iMIiepii Ta ABCTpO-YTOpIIUHI. AJie peajibHl YMOBU CTBOPEHHS HAIllOHAJIBHOI
CYBEpPEHHOI JIep>KaBu JIJIsI YKPAiHCHKOT'O HApoJay MPUMaAaloTh Ha MOYaTok XX
ct. Came Toai mpobOiiemMa BIJHOBJICHHS YKpPAiHCHKOI JIEPKABHOCTI IOCIIA€E
YiJbHE MICIIE B TPOTPAaMHUX JTOKYMEHTaX YKPaiHCbKHUX HalllOHAIbHUX
MOJITUYHUX OpraHizaiiid, NmapTid, pyxXiB, 3JaTHUX OYOJIOBATH OOpPOTHOY 3a
JEepKaBHY HE3aJeXKHICTh 1 TOOYJIOBY BIIACHOI JepkaBHOCTI [8]. Aue
(GbOpMyBaHHIO €IMHOTO HAI[lIOHAJTHHO-BU3BOJBHOTO PyXYy 3aBaKaB TaKHM
reoNoJITUYHUN (PakTop, SIK TpuBajie NepeOyBaHHA YKPAlHCBKUX 3€MEIb Y
CKJIaJl JABOX 1Mmepiil. Ile He 1T03BOJISUIO BUPOOWTH €IWHY KOHIICIIIIIO
nep>kaBHOI He3aaexHOCTI. He O0ysio €1HOCTI B pO3yMiHHI NIISAXIB JOCATHEHHS 1
po30y10BM MaiOyTHBOI JiepKaBH cepejl YKpaiHChbKUX mapTiid B ckiaai Pocii.
Pi3HOBEKTOPHICTh IPOTPAMHUX ITIJIEH YHUCIEHHUX YKpaiHChbkux mapti ( PYTI,
YHIIL, VCII, YCIII, YAII, YPIII, TYII) nosicHIOIOTh 3HAYHOIO MIipOI0 PI3HUM
COIllaJIbHUM CKJaaoM mapTii [8]. ABToHOMIs, denepaiis YKpaiHu y CKIajui
Pocii, moBHa ii HE3aJEXHICTh 1 CAMOCTIHHICTH — OCh Ti OCHOBHI (DopMH
MaiiOyTHBOI JEP>KaBHOCTI YKpaiHU, Kl MPOMOHYBalU 11 maptii. JlocmiaHuku
BU3HAIOTh, 110 (eaepalris Oyna IOMIHYIOUOI B TMOJITUHYHOMY CBITOTJISII
JOPEBOTIOLIMHOT TOITUYHOT AyMKH. AJie deaepaiizM i O1IbIIIOCTI MATPIOTIB
VYkpaiHu o3HauaB HE BIJIMOBY BiJl HaIllOHAJBbHOI HE3aJCKHOCTI, a HAWMOUIBII
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peaTbHOI0 Ha TOM 1ICTOPUYHUM MOMEHT (popmotro 1i 3a1iicHenHs. [licist Toro, sk
Bipa B 3AiHMCHEHHS (eaeparicTChkol MporpamMu Oyjia OCTaTOYHO BTpayeHa
BHACJIIJIOK  BEJIMKOJIEPKABHOI IIOBIHICTUYHOI TOMITUKH IOA0 YKpaiHu
crioyaTky TumuacoBuM ypsigoMm Pocii, a moTiM 1 OMITHKO paasHCbKO1 Pocii,
MaTpiOTH MEPEUIUIN 10 CAaMOCTIMHUIIBKOI KOHIEMIIII. K CIAyIIHO BU3HAYAIOTh
CydacHl TMOJITUYHI JOCHIJAHUKH, Ha pyOeXl CTONITh YITKO BHUSBUIIUCA
NPOTUPIYYST MK CTapUM TMOKOJIHHAM YKPAiHCHKUX PEBOJIIOIIOHEPIB 1
«MOJIOJIOI0 YKPaiHOI0», MK «YKpaiHO(D1IBCTBOMY 1 YKpaiHCTBOM. [IpoTupivus
OyJd TakoXX MDK NpEeACTaBHUKAMH pPI3HUX perioHiB HaaaHinpsHIUHA 1
ocobsuBo Mixk CximoM 1 3axonom Ykpainu [10, c. 77].

HeyxunbHe 3poCTaHHA HallOHATBHOTO pPyXy B [ajduduHi CYTT€EBO
BIJIMBAJIO HA B3a€EMHHHM MDK CXIIHUMH Ta 3axiAHUMHU yKpainismu. Ha gymky
O.CyOrenbHOro, came cxigHsku, Taki sk B. AntoHoBuy, O. KoHuCbKHIA,
[1.Kymim, a nizaime M.J[paromanoB tTa M. I'pyiieBChbkHil, NMEPUIUMHU IAIIUIHA
BUCHOBKY, 1o [‘anuumHa 31aTHa cTaTv HAAIMHOIO 0a3010 HaIlOHAJIBHOTO
Biipo/keHHs YKpainu. [lomituuna 60poTh0a ykpaiHIliB Ha Teputopii ABCTpO-
VYropummnu Oylia penpe3eHTOBaHa TphOMa IMOJITUYHUMHM — TEUIAMH —
pajuKanaMu, coliay-JeMOKpaTaMHd Ta HApOJHUMHU AeMokpaTamu. Kpim HuX,
MOMITHE MICII€ B MOJITHYHOMY CIIEKTpP1 3aXiTHOYKPAaiHCHKUX 3eMeb HaIeKalo
MOCKBO(IaM. Y TporpaMHUX JOKYMEHTaX MapTiH, K1 MPEACTaBIISUINA I Teuli
(PYPIL, YCAIL, YH/IT), Takoxx Oynu pi3HI NOTJIAAA HA YKPATHCBKY JE€pKaBy —
B1Jl aBTOHOMII JT0 CAMOCTIHHOT Ta HE3aJIeKHO.

OTxe, B Mpoliecl HAIIOHAIHLHOTO BIAPOKEHHS HanpukiHil XIX - Ha
novyaTky XX cTomiTh, K B HangHinpsHChKid, Tak 1 B 3axigHii YkpaiHi
BUHUKAIOThH MOJIITUYHI MapTii, IepeBakHa OIBIIICTD 3 IKMX Y CBOIX MporpamMax
CTaBJISITh 32 METY BHOOPOTH JEp>KaBHY CAMOCTIMHICTh YKpaiHu, B TOM yac sK
MOJIITUYHI MapTii JOEpalbHOTO CIPSIMYBaHHS OOMEXKYIOTHCS JIUIIIE BUMOTOIO
OTPUMAaHHSI HEIO HAI[IOHAJLHO-TEPUTOPIATbHOT AaBTOHOMII.

BaxnuBuid eran HallOHAIbHO-BU3BOJIBHOT OOpOTHOM  YKPaiHCHKOTO
HapoJly 3a CBOIO JAepkaBy npumnanae Ha 1917—1921 pp. B ymoBax kpaxy
Pociiicekoi ¥ ABCTpO-YTOpchbKOi MOHApXid Ta PEBOJIOMIAHUX — TMOJIIN
YKpaiHCbKUW HApoJl 3HOBY CTaB Ha IUIAX CBOTO JEP>KaBHOTO BIIPOJKEHHS.
[Ticns TpuBajoro iCTOPUYHOTO Tepioay pycudikaili, HaliOHAIHLHOTO Ta
COITIaJILHOTO TIOHEBOJICHHS B IIl POKHM YKpAaiHIIl 3HOBY CIPOOYBaJIM BIJHOBUTH
CBOIO JepkaBy y pi3HMX ¢opMax HallOHAIBHOI JEp)KaBHOCTI. 3a
PEBONIOLIMHMI mepiof B YKpaiHi OyJln CTBOPEHI YCUIIKI CTPYKTypHU
nepxxaBHocti: YHP 3a Ilentpansuoi Pagu, Ykpaincbky nepxaBy — ['eTbmaHar
I1. Cxoponaacekoro, YHP 3a [upektopii i 3aximHoykpaiHcbky Hapoany
PecnyOutiky, iK1 HE 3aBXK]IA BIJIMOBIAAIN MOHSTTIO CYyBEPEHHOI HE3AJIEKHOCTI.
BaxnuBUM MOMEHTOM B HaIllOHAIHBHOMY JIEPXKABHOMY BIJIPOKEHHI OYJI0
yTBOpeHHs B OBTHI 1918 p. 3aximHoi Ykpaincekoi Hapomnoi PecmyOmiku
(BYHP). O6’ennannss YHP 1 3YHP B onnHy aepkaBy uepe3 psii oOCTaBUH HE
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OyJI0 TO/1 JOBEJIEHO 110 JIOT1YHOrO 3aBepiineHHs. L1 AB1 HaIllOHAIbHI YKpPaiHChKI
nepxaBHi  dopmariii  Ckiagand, IIBHAIIE, KOoH(eIepaTUBHE JepKaBHE
00’e€THaHHS, a HE €IWHY YHITApHy pecmyOiiky, 1o Oyiao OOyMOBJIEHO SK
00’ €KTUBHUMH, Tak 1 cy0’ekTuBHUMHU TipuuuHamu. [licns 3nyku Co6opna YHP
HE CTajla aHl YHITapHUM JIEp>)KaBHUM YTBOPEHHSIM, aHl (elepaTUBHUM 1
BTPUMATH JIep>KaBHY HE3aJIEKHICTh HE 3MOTJIa.

UepryBaHHs MNOJITUYHUX PEXKUMIB, HAJ3BUYAWHO YacTa 3MiHA BIJIAJIH
CBIAYMIM HE JIMIIE MPO 3aleKIWi Ta JUHAMIYHHMI XapakTep 00poThOH, a il mpo
BI/ICYTHICTh Yy TOJITHYHUX CHJI MacoBOi comiaabHOi 0a3u abo 1po
aroJIITUYHICTh OCHOBHOI MacH HaceyneHHs YKpainu. Ha kanb, Hanpukiaii 1920
- Ha moyatky 1921 p. mporiec HalllOHAIBHOTO JIEP>KaBHOT'O BIAPOJKEHHS OyB
nepepBaHuil  MepeMoror  00'€IHAHUX  PAASHCHKUX  30pOMHUX  CHI,
BCTAaHOBJIEHHSIM PaJISHCHKOI BJIaJ i HA OUIbIIIN YaCTUHI YKpaiHU Ta OKYHaIll€l0
3axiIHOYKpaiHCchKuX perioHiB [lombiero, PyMmyHiero, Hexoca0BaY4MHOIO.

Otxe, 00poThOa 3a YKpaiHChKY JEp>KaBHICTh Ha moyaTky XX cT. Oyia
JOCUTh IUIAHOK0. JledKMM TMONITUYHUM TapTiAM  CYJIWJIOCA BIAIrpaTH
BUpIIIAIBHY POJb y PEBOJIOMINHUX 1 HalllOHAJTbHO-BU3BOJILHUX 3MaraHHsX.
Opnak HaIIOHAIBHO CBIJIOME YKPAaiHCTBO CTaHOBUJIO  MEHIIICTh BCHOTO
HaceleHHs. bBiIbIIICT, K€ CeNsiH He BCTUIVIA HaOpaTHucs HallOHAJILHOI
CB1JIOMOCTI 1 3aJIMIINJIACS TTOJIITUYHO aMop(HOTO.

Takox CyTT€BUM YHHHUKOM, SKHH 3HAYHO YCKJIQJIHIOBAB IPOIEC
HaIllOHAJILHOTO JIep>kaBOTBOpeHHs1 Oyna llepma cBitoBa BiiiHa, siKa JBivi
MPOKOTUJIACS YKPATHCHKUMU 3€MJISIMH, 1 B SIKOi YKpaiHIll BOIOBAJIU B apMisix
IPOTWICKHUX MDKHApPOJHMX OJIOKIB. B Takux ymoBax yKpaiHCBKI €JITH
BUMYIIICHI OYyJIM IIyKaTH 30BHINIHIX COIO3HMKIB 1 HABITH «II1/IJIAIITOBYBATHCS
i 9yX1 1HTepecH Ta TeolOoJITHYHI creHapii» [9]. YKpaiHCBbKUM KepiBHUM
eiTaM OpaKkyBajo 3/IaTHOCTI 3TypPTOBYBAaTUCh HA OCHOBI 3arajibHOHAIIOHAJIBHO1
Jep>KaBOTBOPUOI MepcrlekTuBU. Ha mporeci nepKaBOTBOPEHHS MO3HAYMIIACS
TaKO MPUCYTHICTh HAa YKPATHCHKIN TEPUTOPIi Ta yU4acTh Y BOEHHUX JIX apMiil
HimMeuunan W ABCTpO-YTOpPIIMHH a TaKOX OOMEXKEHOro (PpaHIy3bKOTo
BIIICBKOBOTO KOHTHHTEHTY. llepeoliHka i1HO3eMHUX CHJI SIK OMOPU B OOpOTHOI
3a HE3WICKHICTh YKpalHU TakoXX TMOpoJuia TPYAHOLII B JIOCATHEHHI
He3aJIeXKHO1 JiepxkaBu [3, 64]. Yci 1HO3eMHI CWIH, SIK1 3alyq4aJIiCh 10 CIIPaBH
30€peKEeHHSI CaMOCTIMHOCTI YKpaiHu, B KIHIIEBOMY IMiJICYMKY IE€pPECIIiTyBaH
BJIACHI IHTEpPECH, HEPIJIKO MPOTUJICKHI 1HTepecaM Hapody YkKpaiHu. Takum
YUHOM, YKpaiHCHKMW HApoJa 1 yKpaiHChKa TMOJITAYHA €liTa PO3IIICHI MIXK
JIBOMA IMITEPISIMH, K1 OTMUHUJINCS B MPOTHIICKHUX BOIOIOYHMX TabOpax MepIioi
CBITOBO1 BIMHHU, CTaJlM MXKEPTBAMHU BIMCHKOBO-MOIITUYHOIO MPOTUCTOSHHS
AHTaHTH 1 YeTBEpHOTO COH03Y.

[Ticns 3akinueHHs Ilepmoi cBiTOBOI BiliHM OO0poThOA YyKpaiHIB 3a
KOHCOJIIJIAII0 CBOiX €THIYHUX TEPUTOPIM B MOJEPHY HAIIOHAIBHY JIEPKABY
BiOyBaJlacsi B TOCTPIM TMPOTUIII POCIHCBKMX Ta TMOJbCHKUX BIUIMBIB,
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MOOUTI30BaHMX Ha peaiizallifo iX BJIACHUX JEPKaBHUX MPOEKTIB. Y IHUX
npoekTax YKpaiHa ud TeBHA ii YacTHWHA, PO3IJIAJAIUCH SK BJIACHA TEPUTOPIS
BIIMOBIAHUX KpaiH. ToMy, He3Bakaloud Ha 3HA4YHI BHYTPINIHI HEIOJIIKA
YKPaiHChKOTO HalllOHAJILHOTO PyXY, BUPIIIAILHUMU (PaKTOpamMu MOpa3Ku CTallu
30BHIIHI. ko B 3aximHiil Ykpaini ne Oyna arpecis 3 Ooky Ilonbui ta
PyMyHIi, TO Ha CXIIHOYKpPAiHCbKUX 3EMJISIX JEPKABHICTh OYJIO BTPAY€HO 4Yepes
3arapOHUIILKY HaBally OuIbIIOBUIIBKOL Pocii. [1{og0 mo3uilii 3axigHuX KpaiH, TO
BOHM y KpamoMy BHUMAIKy IOTPUMYBAIHUCS HEUTPANITETy, y TIpmioMy —
JoToMarajiy arpecopam 3arapOyBaTu YKpaiHChKI 3€MJII.

[Ilo crocyeThest paAsTHCHKOTO €Tamy 1CTOpii YKpaiHChKOTO HalllOHAIBLHOTO
JEp>KaBOTBOPEHHS, TO MOXXHa KOHCTaTryBaTd, M0 (QopMaabHe BU3HAHHS
HezanexxHocTi YPCP 1 Bci 03Haku 11 Aep:KaBHOCTI (CTOJUIIS, JIep)KaBHUN T1MH,
rep0, npanop) (pakTUUHO BUSBUIUCS CYTO JEKJIAPATUBHUMH 1 HE TapaHTyBaJIH
il HaIllOHAJTBHUM CcyBepeHITeT. KOHKpETHUM, pealbHUM 3MICTOM CYBEpPEHITET
VYkpainu HanmoBHUBCH micii po3nany PaasHcekoro Coro3y 1 IpOroJIONIeHHS y
cepriHi 1991 p. HezanexkHOCTI YKpaiHu.

TakuMm YHUHOM, TIPOIIECY CTAHOBJIEHHS YKpPaiHCHKOi Jep>KaBHOCTI Ha
novyaTky XX CTOJITTS 3aBakajla HU3Ka 00’ €KTUBHUX 1 Cy0’ €KTUBHUX (PAKTOPIB.
[To-miepiie, 1€ HU3BKUM PIBEHb HAIIOHAIBHOI CBIAOMOCTI yKpaiHCTBa SIK
HACIIJJOK TPUBAIOi TMOJITHYHOI HEBOJI. YKpaiHChKE CEJISTHCTBO  OyIo
MaJIOOCBIY€HHUM, TMOJITUYHO HE3pUIMM. YKpaiHlll HE BCTUIJU MPOUTH
TPUBAJIOTO €BOJIIOIIMHOTO MUISAXY HAIIOHATBLHOIO PO3BUTKY, SIKMM MiJTOTYBAaB
Ou iX 10 BIJTHOBJICHHS JE€PKABHOCTI.

[To-npyre, sk yKpaiHCbKUW HApOJ, TaK 1 Oro Jiiepyu HE BUSBWIM €THOCTI
B TOTJIAJIaX Ha MaWOyTHIO Jep:kaBy 1 HE 3MOTJIM TOJOJIaTU CBOi BHYTPIIIIHI
npotupivus. [IpoBigHa BepcTBa, Ky 3/1€0UIBIIOr0 MPEACTaBIIsa HalllOHAIbHA
IHTEJIIMeHIIisl, He BUPOOWIIa CIIIBHOTO HAampsiMy Jiil, 3a OpakoMm JOCBiTy HE
chopMyBasia MIATOTOBIACHUX (PaxiBIIB JJi1 KEPIBHUIITBA JI€PKaBHUMHU
CIIpaBaMH SIK y LIEHTP1, TaK 1 Ha MICIISX.

ITo-TpeTe, BIICHKOBI, 30BHIIIHI, 00’€KTMBHI YUHHUKH TaKOXXK HE CIPHSIH
nporecy GOpMyBaHHSI CYBEPEHHOI YKPAiHChKOI JIEPHKABH.
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